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NMpeaucnoBue

C BBegenueM B geucrBue IlarentHoro 3axkoHa Poccuiickoi
Oenepanun ot 23 ceHTsa0ps 1992r. B ctpane mocne 7571eTHET0 iepephiBa
BOCCTAHOBJICHA TPUHATAs BO BCEM IIMBUJIM30BAHHOM MHUpPE IAaTEHTHO-
npaBoBas ¢popmMa 3anuThl 00BEKTOB MTPOMBIITUICHHOW COOCTBEHHOCTH. TeM
caMbIM CJIellaH elle OJMH IIar K PeHIUTeIIbHOMY pa3MEeXeBaHUIO C
MPEKHEH CHUCTEMON W CBSI3aHHBIX C HEIO0 HAJIEXKI Ha MOCTpoeHue Oosee
COBEpLIEHHOTO o0mecTBa. B paccmaTpuBaemoll 001acTH 3HAYUMOCTh
JAHHOTO IIara UMeeT ocoboe 3HaydeHue. OT pa3BUTHUS HAYKU M TEXHUKU
3aBHCHT B KOHEYHOM CYETE PElICHHE YKOHOMUYECKHUX MpoOieM olIiecTBa.
B cBoto ouepenp Hayka U TEXHHKAa MOTYT YCIENIHO Pa3BUBATHCS TOJIBKO
IpU HaJWYUHd COOTBETCTBYIOLIUX YCIOBHH, BKIIOYas HEOOXOIUMBIC
mpaBoBble Mpeanochiku. K ux dyucimy 0e3ycIoBHO MOXHO OTHECTH U
3aKOHOJATENBFHOE 3aKpelyieHue Takol (QopMbl MPaBOBOW  OXpaHbI
pa3paboToK, KOTOpas aJeKBaTHa Pa3BHUBAIOIIMMCS B OOIIECTBE TOBApPHO-
JICHE)KHBIM OTHOIIIECHUSIM.

ITepexon Poccun k 9acTHOM COOCTBEHHOCTH PHIHOYHOW SKOHOMHUKE
OOBEKTUBHO TpeOyeT 3aKOHOAATENBHOTO 3aKpEIUICHHS] 3a TEMH, KTO
HETIOCPEICTBEHHO CO37MaeT Ju00 (UHAHCHPYET CO3/IlaHhe Hay4dHO-
TEXHUYCCKUX HOCTH)KGHHﬁ, HUCKIIIOYUTCIIbHBIX IMPAB Ha UX HUCIIOJb30BAHUC
U mepeaayy ApyruM nuuam. VIMeHHO 3TO M o0ecrneurBaeT MaTeHTHas
¢dbopma oxpaHsbl.

XOTsl CYyIIHOCTh BOCCTaHOBJICHHOW B Poccum maTeHTHOH (GopMbl
OXpaHbl TpaB Ha OOBEKTHl MPOMBIIUICHHONW COOCTBEHHOCTH XOPOIIO
W3BECTHA POCCUMCKUM MAaTEHTOBENAM W IOPUCTaM, TOAbI JCHCTBUSA B
paccMaTpuBaeMoil cepe HWHBIX MPABOBBIX IOJXOJ0B HE MOIJIM HE
CKa3aTbCi Ha UX B3MIAaX M HaBblkax. Celyac BCEM BO MHOIOM
MIPUXOJUTCS NEPEYyYUBATHCS, IPUYEM JIeTaTh 3TO Ha XxoAy. K coxanenuro,
B HACTOsIEe BpPEMs H3LACTCS KpaliHE Majo JIMTepaTypbl, IPU3BAHHOU
MOMOYb Pa300paThbcsi B TEX HEMPOCTHIX MPoOIeMax, KOTOPble BOSHUKAIOT B
CBs3M C pedopMOil MATEHTHOTO 3aKOHOAATENhCTBA. BOCMONHUTH B
HEKOTOPOWM CTEMEeHW 3TOT MpoOesn W Tpu3BaHa Hacrosmias pabdora. B
MOHOTpauM TpEeANpUHATa TOMBITKA J1aTh CHCTEMHOE H3JI0KEHHE
BOIIPOCOB POCCHMCKOTO MAaTEHTHOrO IpaBa. B KHHUre KpaTko OcCBellaeTcs
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HCTOpHsI TATEHTHOIO 3aKOHojaTelbcTBa B Poccuu, Kotopas, Ha Hall
B3IJIAJI, TO3BOJISIET JIy4dllle IOHATh €r0 COBPEMEHHOE cocTosiHue. Jlanee
MoAPOOHO PacCMATPUBAIOTCS BOMPOCHI O MOHITHH U MPU3HAKAX 0OBEKTOB
MaTEHTHOIO MpaBa. M300peTeHMil, MOJIE3HBIX MOJIETeH U MPOMBIIUICHHBIX
obpasioB. CrenuanbHble TJIaBbl PaOOTHI TOCBSIICHBI XapaKTEPUCTHKE
BaXHEHIINX CyOBEKTOB MAaTEHTHOro MpaBa, OGOPMICHHIO MATEHTHOIO
MpaBa, COACPKAHUIO CYOBEKTUBHBIX TIPAaB aBTOPOB U MATEHTOOOIaaTeNeH,
a TaKXKe MX 3alUTE B CIIy4ae HapyLICHHs. 3aBEpIIACTCS KHUTA KPATKUM
aHAJM30M TPaBOBOM OXpaHbl POCCHMCKUX OOBEKTOB MPOMBIIIICHHOMN
COOCTBEHHOCTH B MEXIyHapogHoMm Iutane. Ilpu »53ToM B KHHre
MPaKTUYECKHU HE paccMarpuBaercs coJiep)KaHue OCHOBHOM
MEXIYHapOAHONW KOHBEHIMU IO OXpaHe MPOMBIIUICHHOW COOCTBEHHOCTH,
MOCKOJIbKY ~JAHHBIM  BOINPOC JOCTAaTOYHO TMOAPOOHO OCBEIIEH B
opuarueckor ymreparype. Cieayer oco00 MOAYEPKHYTh, YTO OCHOBHOM
aKIEeHT B paboTe CO3HATENbHO CJENaH Ha MPAKTHYECKOM aHaIHn3e
JEHCTBYIOLIETO IaTEHTHOI'O 3aKOHOJaTEILCTBA. Teopernueckue
mpoOJieMbl  MATEHTHOTO TMpaBa 3aTParuBalOTCS JIUIIb  [TOCTOJBKY,
MOCKOJIbKY 3TO HEOOXOAMMO [Tl IPOBEJIEHUSI TAKOTo aHaiu3a. B 3Toit xe
CBsI3W B paboTe (haKTUUECKHU OTCYTCTBYET KPUTHKAa HOBOTO POCCHICKOTO
3aKOHO/IATENbCTBA, KOTOPOE, KOHEYHO, JAJEKO HE MACAIBHO U HYXKIAeTCA
B JanbHeieM coBepiieHCcTBOBaHMM. (C  JIpyroil CTOPOHBI, aBTOP
cTpeMwiIcs HW30ekaTh Teperpy3ku paboThl  OOCYXKIEHHEM Cyryoo
MaTEHTOBEIYECKUX  BOMPOCOB, HOCSIIMX  TEXHUYECKUU  XapakTep,
HampuMep, CBS3aHHBIX C OCOOEHHOCTSMM COCTAaBJICHHS 3asBOK U
MIPOBEJICHUEM DKCIEPTU3BI MO OTIACIBHBIM CHEIUPUISCKIM pa3padOTKaM.
WupiMu  crioBamMu, 1eNbl0 HacTosied paboThl SBISETCS OKa3aHUeE
MPAaKTUYECKOW TMOMOIIM CTYACHTaM M MPAKTHUKYIOUIUM IOpUCTaM B
OCBOCHMHM HOBOT'O POCCHUMCKOIO MATEHTHOI'O 3aKOHOJATEIbCTBA, C OJHOM
CTOPOHBI, U 3HAKOMCTBO MaTEHTOBEA0B-HEIOPUCTOB C OCHOBAMU IIPaBOBOT'0O
peryaupoBaHus B paccMaTpuBaeMoil obmactu — ¢ npyroil. HopmatuBHbIi
MaTepHuali B paboTe MCIOIb30BaH Mo cocTossHuio Ha 1 mast 1994rona. s
ynoOCcTBa TMOJIb30BAHMSI KHHUTOM HMMEETCs JOCTaTOYHO pPAa3BEPHYTOE
OTJIaBJICHUE.
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MaBal. BBepeHue

Co3nanue w300peTeHMH W JAPYIMX TNPU3HABACMBIX 3aKOHOM
pEe3yNIbTaTOB TEXHUYECKOIO TBOPUYECTBA SIBIISIETCS OJHUM M3 OCHOBAHHM
BO3HHKHOBCHUS TPaXKAAaHCKUX TpaB U oOs3anHoctei (cT. 4 K PCOCP).
3akoH P® «O cobcrBenHoctn B PCOCP» ot 24 nexabps 1990 r.t
MPU3HAET MPOU3BEACHUS PA3IUYHBIX BHJIOB TBOPYECKOH IESATEIHHOCTH B
cdepe MPOU3BOACTBA 00BEKTAMH HHTE/UIEKTYaabHON coOcTBeHHOCTH (I1. 4
CT. 2) M YKa3bIBacT, YTO CBS3aHHBIC C HUMH OTHOIICHUS PETYIUPYIOTCS
aKTaMHU TPaKIaHCKOro 3akoHojaatenbcTtBa (m. 4 cr. 1). Takumu aktamu
apisitorest [larenTHsiilt 3akoH P ot 23 cents6ps 1992 r.2, HekoTopsie
Ipyrue 3aKOHbl M pa3BUBAIOLIME WX TMOJ3aKOHHbIE aKThl. HopMsl,
COJIepKaIlrecss B 9TUX aKTaX, a TaKKe HEKOTOPBIX APYTUX HCTOYHUKAX,
HanmpuMep B pyKOBOISIIMX MocTaHoBieHusX [Inenyma BepxosHnoro Cyna
P®, wmexayHapoIHBIX JOOrOoBOpax M COIJIALIEHUSX MO  OXpaHe
MIPOMBIIIJIEHHOW COOCTBEHHOCTH, 00Pa3yloT pOCCUIICKOEe TaTEHTHOE MPAaBO
B 00BEKTUBHOM cMbIcie- Kak 1 aBTOpcKoe MpaBo, OHO SIBJISIETCS OJTHUM U3
OTHOCHTEIBbHO 000CO0IEHHBIX MOIpa3eiCHUi (MHCTUTYTOB) POCCUHCKOTO
rpaxaaHckoro mnpaBa. C MOMOIIBIO TPakJaHCKO-TIPaBOBOIO METOJA
MAaTEHTHOE  MpPaBO  PEryJupyeT JIMYHbIE  HEUMYILECTBEHHBIE U
MMYIIECTBEHHbIC OTHOLICHMS, BO3HHMKAIOIIME B CBA3M C CO3JaHUEM U
MCIOJIb30BAaHUEM H300peTeHUl, MOJE3HBIX MOJEIeH M MPOMBIIUIEHHBIX
00pasIoB.

CrhemyeT OTMETUTB, YTO CaM TEPMHUH <IIaTEHTHOE IPABO» JIHIIb
COBCEM HEJaBHO OBLI BO3BpAIlEH B POCCHIICKOE 3aKOHOIATENhCTBO. Kak
W3BECTHO, B TEUCHHE UIMTEIBHOTO BpeMeHH B Poccum, Kak W BO BceM
obiBiieM CoBerckoM Coroze, H300peTeHUS U JPYrHe€ TEXHUYECKUE
HOBILIECTBA OXPAHsIUCh B OCHOBHOM HE TIIaTeHTaMH, a AaBTOPCKHUMHU
cBUaeTeNbCcTBaMH. [locienHue He TPEAOCTaBIsUIM WX  OOJamaTesnsm
UCKITIOYUTENILHOTO TpaBa Ha HCIIONH30BAHUE CO3JAHHBIX pa3paboTok, a
JUIIb TapaHTUPOBAIM WM JIMYHBIE MpaBa W TPaBO Ha TMOJIy4YCHHE
BO3HArpaX<JIcHUs OT Ioib3oBarened, [103ToMy COBOKYIHOCTH ITPaBOBBIX
HOPM, DETYJIHPYIOUIMX OTHOUICHHs, BO3HUKABIIME B paccMaTpUBaEcMON
00J1acTH, UMEHOBAJIAaCh HE MATEHTHBIM, a M300peTaTeNbCcKUM MpaBoM. B
HACTOSIIIIee BPEeMs B CBSI3U C BOCCTaHOBJIIEHHWEM B Poccuu oOmienpuHsTON



Ilamenmnuoe npago - A.I1. Cepeees 8

CUCTCMbI OXpaHbl TCXHUYCCKUX HOBIICCTB MOXHO BHOBbL C IIOJIHBIM
OCHOBAaHHEM T'OBOPHTH O POCCHIICKOM ITATEHTHOM IIpPaBe.

Kak u aBTOpCKOE ITpaBO, MATEHTHOE IIPABO UMEET AEJIO0 C OXPAaHOU U
UCIOJIb30BAHUEM HEMaTepUalbHbIX OJiar, SABIAIOLIMXCS MPOAYKTaMHU
MHTEJUIEKTYaJIbHOT'O TBOpUecTBa. Mi300peTenus, noie3nbpie Mojie-

1 BBC PC@CP. 1990.Ne 30.Cm. 416. 2BBC. 1992 Ne42. Cm. 2319.

T¥, TPOMBIIUICHHBIE OO0Opa3lpl, KaK W MPOU3BEACHUS HAYKH,
JUTEpaTypl M HUCKYCCTBA, OXpaHsIeMble  aBTOPCKUM  IPaBOM,
MPENCTaBISAIOT CO0OW  pe3yiabTaThl  MBICIHTENBHON  JEATEIBHOCTH,
ujealbHble PEIICHUS TeX WM MHBIX TEXHUYECKHX WIH XYJO0>KECTBEHHO-
KOHCTPYKTOPCKHUX 3a1a4. JInmp BIIOCJICACTBHHU, B XOAC UX BHCAPCHUA, OHU
BOIUIONIAIOTCSI B KOHKPETHBIE YCTPONCTBA, MEXAaHMU3MBI, IPOLECCHI,
BeliecTBa U T.II. Hap;my CO CXOACTBOM CPABHUBACMBIC O6’beKTbI HUMCHOT
MeXay coOol U cylecTBeHHbIE pa3nuuus. Eciu B npou3BeeHUsIX HAYKH,
JIUTCPpAaTypbl M HCKYCCTBA OCHOBHAsA HCHHOCTHL U MPCAMCT HpaBOBOﬁ
OXpaHbl — MX XYAOXKECTBeHHasi opma U S3bIK, KOTOPHIE OTPAXKAIOT UX
OPHUTMHAJIBHOCTD, TO B O6’b C€KTax IIaTEHTHOT'O ImpaBsa IOEHHOCTH
MPEJICTAaBIsIeT CaMO COJIep)KaHue TeX pEelIeHUH, KOTOpble MPHAyMaHbl
I/1306peTaT€JI}IMI/I. HMmeHnHO OHHM H CTaHOBITCA npeaMCcTOM OXpaHbI
MaTeHTHOro mpaBa. B oTinume or ¢GopMbl aBTOPCKOTO MPOU3BEACHHUS,
KOTOpas (baKTI/I‘-IGCKI/I HCIIOBTOPHMA U MOXKCT GBITB JIMIIb 3aMMCTBOBAHa,
pelieHre B BUe yCTPOUCTBa, crloco0a, BEIIeCcTBa, TaMMa WM BHEIIHETO
BUJIAa U3JENUS MOXET ObITh pa3paboTaHO IPYTMMHU JIUI[AMHU COBEPIICHHO
HE3aBUCUMO OT TMEpBOTrO €ro cosaarens. B 3Tod cBsI3u oxpaHa
TEXHUYECKHX 51 XYO0XKECTBEHHO-KOHCTPYKTOPCKHUX peLieHui,
SBIIAIOIIASACS OCHOBHOM (DYyHKIIMEH TMAaTeHTHOro IIpaBa, CTPOUTCS Ha
HCCKOJIbKO MHBIX HaYaJIaX U MpHUHOUIIAX, YCM TC, KOTOPLIC IPUMCHAOTCS B
chepe aBTOpCKOro IpaBa. B KkadecTBe NPUHLHUIIOB POCCUHCKOTO
IIATEHTHOI'O IIpaBa, T.€. OTIPABHBIX HJEH, KOTOPBIE NPOHU3BIBAIOT BCIO
CUCTEMY IAaTEHTHO-TIPAaBOBBIX HOPM U CIy>KaT HMCXOJIHOM 0a3oil st ee
JAIbHEHIIET0 PA3BUTHUS WM Pa3pelICHUs IPAMO HE YperyJHpOBaHHBIX
3aKOHOM CHTYyallMii, MOTyT OBITh Ha3BaHbl CJEAYIOUIHE IMOJIOKECHHUS.
IIpexne Bcero, BaKHEWIIUM OTIPAaBHBIM HA4yajgOM IIATEHTHOIO IIpaBa
SBIIETCS IPU3HAHUE 32 MMaTeHTO00aaTeNIeM UCKIIOYUTEFHOTO IpaBa Ha
WCIOJIb30BAaHNWE  3alaTEeHTOBAaHHOTO  00BEKTa. DTO  TMOJOXKEHHE,
SIBIIAIOIIEECS] KPAaeyrojJbHbIM KaMHEM MaTEeHTHON CHCTEMBbI, O3HAYaeT, UTo
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TOJIKO MATEHTO00J1a1aTellb MOXKET M3TrOTaBIMBATh, IPUMEHSTH, BBO3UTH,
npojaBaTh M HWHBIM 00pa3oM BBOJIUTH B XO3SMCTBEHHBIH 000pOT
3alaTeHTOBaHHYIO pa3paboTky. HampoTuB, Bce npyrue amua JOTKHBI
BO3/ICPKHUBATECSI OT €€ HCIOJNB30BaHMSA, HE CaHKIMOHHPOBAHHOTO
MaTeHTO00a1aTeNIeM. Takum o0pazom, MaTeHTO00J1a1aTeII0
NPUHAUICKUT a0COIOTHOE MPaBO HA Pa3pabOTKy, a Ha BCEX IPYTUX JHIAX
JISKUT TAacCUBHAsE OOS3aHHOCTb BO3JIEPKMBATHCS OT HAPYLICHHUS MPaB
nareHTooOnanatens. Jlioboe He CaHKIMOHMPOBAHHOE OTOBOPOM HIIH
3aKOHOM BTOpPXKCHHME B HCKIIOYUTEIbHYIO cdepy nareHToobIanaTens
JOJDKHO TIPECEKaThes, a HapyIIUTENIb IOJBEPraThCsl MPEIyCMOTPEHHBIM
3aKOHOM CAHKIIHSIM.

[IpusHanre u BcemMepHas OXpaHa MAaTEHTHOW MOHOIOJIUU HE
WCKITIOYAIOT OJIHAKO, BBHIMIOJHEHHS TATEHTHBIM TIpaBOM W  (DyHKIUU
3alUThl OOLIECTBEHHBIX UHTEpECcOB. boiee Toro, cobmoaeHne pa3yMHOTO
OanmaHca MHTEPECOB MATEHTOO0IaIaTeNsl, ¢ OJHOW CTOPOHBI, U HHTEPECOB
o0miecTBa, € JpPYrol CTOPOHBI, BIOJHE MOXET paccMaTpUBATHCS B
Ka4yecTBE BTOPOrO HMCXOJHOrO Havana (MPUHIIMIIA) MATCHTHOTO IPaBa,
OnHUM W3 KOHKPETHBIX €ro MPOSIBICHUI CIYKUT OIpaHUYEHUE JCHCTBHS
MaTeHTa OMpPEIEICHHBIM CPOKOM, TOCIEe UCTEUSHHS KOTOPOro pa3paboTka
MoCcTynmaer BO BceoOmiee monb3oBaHue. Kpome Toro, ycioBuem
MIPEOCTaBIICHUS] TATCHTHO-IIPABOBOW OXpaHbl TOW MJIM MHOW pa3padoTke
SBIIIETCS. BHECEHHE Pa3pabOTUYMKOM JIEHCTBUTENBHOIO BKJIAJa B YPOBEHb
TEXHHUKHU U TEM CaMbIM oOoraiieHrne oOIIeCTBeHHBIX 3HaHMH. B aTuX memsix
MIPOBOAMTCS MPOBEPKA 3asBISEMBIX PEIICHUI, a TaK)Ke CO3JIaHUE YCIOBUUI
JUIS  O3HAKOMIICHHUsSI JIIOOBIX 3aMHTEPECOBAHHBIX JIMII C HOBEHIIMMU
paspabotkamu. Hakoner, B  OOIIECTBEHHBIX HWHTEpecax  3aKOH
YCTaHABIIMBAET CIy4al TaK Ha3bIBAGMOTO CBOOOIHOTO HCIIOJb30BAHHUS
3alaTeHTOBaHHBIX pa3paboTok. PazoBoe W3roToBieHHE JEKapcTB B
anTeKax Mo pelenrtaM Bpaya, MPOBEACHUE HAYYHOI'O HKCIIEPUMEHTA U T.J.
— 3THU U HEKOTOpbIE JIpyrHe U3bATUS U3 chepbl MaTEHTHOW MOHOIOIHH,
MPOJUKTOBAaHHBIE  OOIIECTBEHHBIMU  TOTPEOHOCTSIMH,  BBIPAKAIOT
B3BCIIIEHHBII OajlaHC HHTEPECOB MAaTEHTO00Ia1aTeNst U OOIIECTRA.

Crnenyroumm MIPUHIIAIIOM IIaTEHTHOTO npaBa  SBISIETCS
MPEIOCTaBIICHUE OXpaHbl JIMIIb TEM pa3padoTkaM, KOTOphIE B
ouUIIaTEHOM TOPSAKE MPU3HAHBI MATEHTOCIIOCOOHBIMU M300PETCHUSMH,
MOJIC3HBIMU MOJICIIIMHA M TIPOMBINIJICHHBIMU OOpasmamMu. J{ist mosryueHus
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OXpaHbl 3aMHTEPECOBAHHOE YIPABOMOYEHHOE JIMILIO JOJKHO O()OPMUTH U
nogatb B [laTeHTHOe  BEIOMCTBO  OCOOYIO  3asBKy, KOTOpas
paccMaTpuBaeTCs MOCIEIHUM C COOIOACHNEM ONPEAEICHHON MPOoIeTyphl
U B CIy4yae COOTBETCTBHS 3asBJICHHOTO OOBEKTa TPEOOBAHUSAM 3aKOHA
ynoBierBopsiercd. Ecnum 3asBka Ha Bbyiady nateHta B IlaTeHTHoe
BEJOMCTBO HE€ TMOJaBajach, pa3paboTKa, KOTOpas OOBEKTHBHO OTBEYAET
BCEM KPUTEPHUSM IaTEHTOCIIOCOOHOCTH, OOBEKTOM OXpaHbl CO CTOPOHBI
IATEHTHOIO IpaBa HE CTAHOBUTCA. B 3TOM cocrour eme OAHO
CYIIECTBEHHOE pa3IMyie MEXJy IMaTeHTHHIM U aBTOPCKUM IIPABOM.
ABTOpCKOE MpaBO OXpaHsAeT JI0Oble TBOPUYECKUE IPOU3BEICHU,
Haxojdlecs B OObeKTUBHOW Qopme. s mpenocTaBieHUs] MPaBOBOU
OXpaHbl IPOU3BEJCHUIO 10 POCCUICKOMY 3aKOHO/IATENILCTBY HE TpeOyeTcs
BBITTOJIHEHUST KaKUX-TuO0 (opmanbHOcTell. HampoTuB, Mo mareHTHOMY
npaBy (OPMAIbHOCTH, CBS3aHHbIE C OQUUMAIBHBIM IMPU3HAHHEM
MATEHTOCIIOCOOHOCTH Pa3pabOTKH, SBIAIOTCA O00SA3aTENbHBIM YCIOBHEM
OXpaHbl. DTO MPOJUKTOBAHO LIEJIBIM psiioM NpuuuH. K HUM oTHOCcATCS U
OOBEKTHBHAs MOBTOPUMOCTh TE€X pELICHHWH, KOTOpBIE OXPAHSIOTCS
NATEeHTHBIM IIPABOM, U NPEOCTABICHUE OXPaHbl TOJIBKO TEM pa3paboTKaM,
KOTOpBIE 00JIaal0T HOBU3HOM, U HEOOXOAMMOCTh PACKPBITUS CYIIHOCTH
pelIeHNs] Kak yCJIOBHE IPEJOCTaBJIEHUS OXpaHbl U T.A. B 3Tol cBs3m
OonplIOe 3HAUYEHUE B MATEHTHOM IIPaBe MMEET IOHSATHE MPUOPUTETA,
KOTOpOE€ HEU3BECTHO aBTOPCKOMY IpaBy. Ha rocynapcrBeHHoe npu3HaHue
U OXpaHy CBOMX IpaB MOTYT MPETEHI0BATh TOJIBKO TE€ 3asBUTENN, KOTOpPHIE
NEPBBIMU [IOJIAJIM IPAaBUIBHO 0()OPMIIEHHYIO 3as1BKY Ha Bbllady IATEHTA.

HaKOHeL[, B KAa4YCCTBC IIPpUHIMUIIA TMMATCHTHOTO IIpaBa MOKCT
paccMaTpuBaThCS MOJIOKEHHE, COTJIACHO KOTOPOMY 3aKOHOM INPU3HAIOTCA
U OXPaHAIOTCA IIpaBa WM HHTCPEChBI HC TOJIBKO H&TGHTOI[&TGJIGI’I, HO U
NEHCTBUTENBHBIX —CO3/JaTelied  M300peTeHUH, TIOJIE3HBIX MOJCICH W
MPOMBIIIICHHBIX 00pa3ioB. JlaHHBI NPUHIMUI HAXOAUT OTPaKEHHE BO
MHOTHMX HOpMax IareHTHoro mpama. Ilpexxae Bcero HMMEHHO
JICWCTBUTENBHBIM  pa3pabOTYMKaM  MPEJOCTAaBIACTCS  BO3MOXKHOCTh
MOJIYYUTh TATEHT M CTaTh MaTeHTooONagaTensiMu. Eciau B COOTBETCTBUM ¢
3dKOHOM TIIpaBO Ha IMNOJYUYCHUC IIATCHTA HMMCECCT HHOC JIMIO, HAIPpHUMCEP
paboTonaTenb, 3aKOH TapaHTUPYET TOJYyYCHHE  pa3padoTUYnKamMHu
BO3HArPXACHHSI, COPa3MEPHOTO BBHITOJIEe, KOTOpas MOJIydeHa WM MOTJIa
Obl OBITH MOJyueHa paboTojaTeNeM MPHU HaIJISKAIIeM HCIOJIb30BaHUN
paspabotku. [Ipu momaye 3asBKM HA BBIAAUY MMATEHTA JIUIIOM, KOTOPOE HE
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SBIICTCS  Pa3pabOTUUKOM, 9TO JIUILIO JIOJIKHO MpEACTaBUTh
JI0KA3aTeNIbCTBA, IMOATBEPKIAIONIME €ro MpaBO HA MOJady 3asBKU. 3a
pa3paboTuukamu BO BCEX Ciyvasix MPU3HAIOTCS JINYHEIE

HCUMYIICCTBCHHBIC IIpaBa Ha COSI[aHHHﬁ MU O6T>€KT, KOTOPBIC ABJIAKOTCA
6€CCpO‘-IHbIMI/I " HCTICPCAaBaCMbIMU.

HazBanHble BbIIIe NPUHIUIIBI OMPEAETSIOT KOHKPETHOE COJEpKaHUE
OCHOBHBIX HOPM IMAaTEHTHOTO TPaBa, SBJISIOTCS €r0 UCXOJHBIMH HadagaMu
U CIy)KaT MPEeANoChUIKAMHU €ro JajbHeHIero pa3BUTHS. 3HaHHE ATHX
MIPUHIMIIOB MIOMOTAET JIy4Ille MIOHATh COJIepKaHUE KOHKPETHBIX MaTEHTHO-
MPaBOBBIX HOPM, CHOCOOCTBYET HX MpPaBWJIBHOMY IPUMEHEHHUIO Ha
MpaKkTUKE M J1a€T ONPEJEICHHbIE OPUEHTUPHI I pa3pelieHus: TexX
KU3HEHHBIX CUTYall1il, KOTOpbIE MPSMO HE YPEeryJIupOBaHbl JEHCTBYIOMIUM
3aKOHO/IaTE€ITLCTBOM.

Heckonbko cioB HEOOXOAMMO cKa3aThb O MpPEIMETe POCCUHCKOTO
MaTeHTHOro mpapa. Kak yxe oTMeuanoch, OHO PEryIHpyeT OTHOIICHHS,
BO3HUKAIOIINE B CBA3M C CO3JAaHMEM U HCIOJIb30BaHHUEM H300pETeHMUIA,
MOJIE3HBIX MOJIETIC W TPOMBIIUICHHBIX 00pa3ioB. OO0beIWHEHUE Tpex
Ha3BaHHBIX 0OBEKTOB MPOMBIIUIEHHON COOCTBEHHOCTH B paMKaX €IMHOIO
WHCTUTYTa MAaTEHTHOTO TpaBa OOBSCHSETCS CIeAyoUMM. Bo-mepBhIX,
TakoW MOJX0J OOYCJOBJIEH T€M, YTO M300peTeHus, MOJe3Hble MOJEIN U
MIPOMBIIIIJICHHBIE 00pa3Ibl 001aal0T 3HAYUTEIBHBIM CXOJICTBOM MEXIY
co0OH, C OJHOW CTOPOHBI, M CYIIECTBEHHO OTJIMYAIOTCS OT JAPYTUX
O00BEKTOB MPOMBIIIICHHON COOCTBEHHOCTH — ¢ JApyrod. Bce oHu
SBJISIIOTCSA PE3yNbTaTaMU TBOPYECKOW JEATEIBHOCTH MMEIOT KOHKPETHBIX
co3jaTenei, mpaBa KOTOPBIX MPU3HAIOTCS W OXPAHSIOTCS 3aKOHOM,
COBIAJIAIOT MEXIY cO00M MO OOJIBIIMHCTBY MPU3HAKOB U T.1I. Bo-BTOpBIX,
WX OXpaHa OCYIIECTBISICTCS B OJHON U TOH ke dopMe, a UMEHHO IyTeM
BbIaun  marteHtal. B-TpeThbux, B  MpaBOBOM  PEryJIHPOBAHUU
OOIIECTBEHHBIX OTHOIICHUH, CBS3aHHBIX C OJTUMHU TpeMs OOBEKTaMH,
ropazfqo Oousbllie CXOACTBA, YEM pas3Iuuuif, U K TOMY XK€ OHO
ocyulecTBisieTcss B Poccuu eMHbIM 3aKOHOJATENbHBIM aKTOM, & UMEHHO
[TarenTHbIM 3akoHOM P®. Bce Bblecka3zaHHOE CBUIIETEIIBCTBYET O TOM,
YTO OrpaHHuYEHHE paMOK MATEHTHOrO MpaBa JHIIL c(epoil MpaBOBOU
OXpaHbl WM300pETeHWI BpsAJ JIM OMpaBaaHo. boiee menecoobpa3sHbIM U
JIOTUYHBIM TPEACTABISETCS PACIPOCTPAHEHHE €ro Ha O0JIACTh OXPaHBI
MOJIE3HBIX MOJeNIed W MPOMBIIUIEHHBIX O0pa3loB U OJHOBPEMEHHOE
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KOMIUICKCHO€  PacCMOTPEHHE BCEX TPEeX  Ha3BaHHBIX  OOBEKTOB
MPOMBIIIJIEHHONW COOCTBEHHOCTH.

XOT OXpaHHBIM JOKYMEHT Ha IOJE3HYIO MOJEIb HMEHYETCA B
ITaTeHTHOM 3aKOHE CBHJIETENIBCTBOM, IO CBOEH CYTH OH TaKXKe SBIIACTCS
IIaTEHTOM, ITOCKOJIbKY 3aKPEIUISIET 3a BJIAJEIbLEM UCKIIOYUTEIBHOE IIPABO
Ha MCIOJIb30BaHUE MOJIE3HOU MOJEIIH.
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MaBsall. WcTopusa pa3Butua nateHTHOro
npasa B Poccuu

CraHoBJIeHHE W TEpBOHAYAIbHOE pa3BUTHE IATEHTHOrO IMpaBa B
Poccun muto B 11€710M TeM ke ITyTeM, KOTOPBIi MPOIIIIo MaTEHTHOE TIPaBo B
IpYrux eBporerckux crpanax. [lpuastuio B 1812 romy mnepsoro
MAaTEHTHOTO 3aKOHAa TMPEIIeCTBOBAN JOCTATOYHO IJIUTENBHBIA TEepUOJ
BbIIaYU TPUBWJIETUH OTAENbHBIM JunaMm. [IpuBuierun HOCWIM camblid
pa3HOOOpa3HBIA  XapakTep, B  YaCTHOCTH, Kacaauch TIpaB  Ha
OECMONUTMHHYIO TOPrOBJII0, MOHOIOJBHOE MPOU3BOJICTBO OINpPEAEICHHBIX
TOBapOB M T.I. U BBLIABATIHCH 3a JIMYHBIE 3aciHyrd 0e3 Kakou-1mmbo
3aKOHOAATEIFHON perIaMeHTalluu Mopsiika uxX Bbinadu. [locrenenHo B ux
OpOUTY cTanM BKIIOYATHCS TMPUBWICTHH Ha 3aBEJICHHUE TEX WM HWHBIX
MPOM3BOJICTB U HCIIOJIB30BaHME TEXHMUYECKMX HOBHHOK. B 1723 romy
nosBuIHCh «lIpaBuna asi BeIIA4M MPUBUIICTUN Ha 3aBefcHHE (HaOpux»,
KOTOpblE B HEKOTOPOW CTENEeHH YIOPSAOYWIM MPaKTHUKY BbLAAUU
IIPUBUIIET UM,

[TepBoiii IlatenTHbiii 3akoH Poccuu, KoTOpwid HazbBaica «O
MPUBWICTUSAX Ha pPa3Hble M300PETCHUS M OTKPBHITHS B XYIOXKECTBAX U
pemecnax», Ob1  mpuHAT 17 wmrons 1812 1. DTumM  3aK0oHOM
YCTaHABIIMBAJACh BbIJlaya IPUBHUIICTHI HA COOCTBEHHBIC U BBO3UMBIE HU3-3a
rpanuibsl w3o0perenus Ha 3, 5 m 10 mer. IlpuBumneruu BbIITaBAINCH
MUHUCTPOM BHYTPEHHHX Jell TIOCIE pAacCMOTPEHHsS BOIpoca B
I'ocynapcTBeHHOM coBeTe 0e3 MpOBEpKH cyliecTBa n3o0perenus. OmaHako
BbIJIaHHAs TPUBWJIETHS MOTJa OBITh OCIOpEeHa B CYyACOHOM TMOpPSAKE B
cllydae OTCYTCTBHMSI HOBHM3HBI H300peTeHMs. 3a BblOauy MPUBUIIETUN
B3MMaiach nouumHa B pasmepe coorBercTBeHHO 300, 500um 1500 pyO.
BBomunace Takke myOnMKanuMs ONUCAaHUS HM300peTeHHs, KoTopas
MepPBOHAYAIILHO TPOU3BOAMIIACH IO MHULIMATUBE CaMOT0 U300peTaTes, a ¢
1814r. crana o6s3aTeNbHOM.

B 1833r. 3akon 1812r. ObUT CyIIECTBEHHO M3MEHEH M JOIOJHEH.
Haunbomee BakHOE 3HAaYeHHE WMEIM HOBOBBEICHHUS, CBS3aHHBIE C
MEePEexXo/IoM K CHUCTEME MPEABAPUTEITHHOTO HCCICIOBAHUS H300pETCHHIA,
BO3JIOKCHUEM Ha O0JIajaTeliss MPUBHICTHH OOS3aHHOCTH HCIOJIb30BaTh
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n300peTeHne, a TaKkKe 3alpelieHHeM IepeycTynaTh MPUBUICTHU
aKIIMOHEPHBIM KOMITAaHMAM. YETKOro ompenesneHus N300peTeHus B 3aKOHE
HE COAEP)KATIOCh, XOTS U3 aHAIN3a €r0 HOPM MOXKHO OBUIO 3aKJIIOYUTH, YTO
n300peTeHneM IPHU3HABAJIOCH HOBOE M IOJIE3HOE pelieHne 3amadd. He
BBIJIABAIMCH NPUBUIIETUN HA «HE3HAYUTEIbHBIC OTKPBITHS, U300pETCHUS U
YCOBEPIICHCTBOBAHUS, MOKA3bIBAIONINE EIMHCTBEHHO OCTPOTY MM
M300peTaTeNIbHOCTh yMa», Ha U300PETEHHsI, KOTOPbIE <«MOTJIH OOpaTUThCS
BO Bpej OOIIECTBY WM TOCYZapCTBEHHBIM JIOXOJaM>», Ha U300pETeHUs B
obmnacti 000pOHBI U T.1. Bbnaya mpuBHIIeruil Mo-rnpexHeMy CTaBUIIACh B
3aBUCHMOCTB OT YCMOTpeHHS [IpaBUTENLCTBEHHBIX YNHOBHUKOB, KOTOpPBIE
MOIJIM OTKa3aTb B NPUBUIETHH, PYKOBOJICTBYSCh COOOpaXCHUSIMHU
11e7IeCO00Pa3HOCTH.

OTO MoNokeHue ObUIO KapAMHAIBHO nepecMoTpeHo nuib B 1870r.,
KOTJa BbIAa4ya NPUBWICTHI CTanma MPOM3BOAWUTHCS — «YHNPOIICHHBIM
MOPSAKOM» 32 TIOAMKUCHI0 OTHOTO MUHUCTpa ¢uHAHCOB. C 3TOTO BpeMEeHHU
NOPUBWIETHS OKOHYATENPHO YTpaTWia XapakTep O0co00H MHIIOCTH
BEPXOBHOM BJACTH W IMpeBpaTHiach B JOKYMEHT, KOHCTATUPYIOIIUN
HaJIMYUe MPEAYCMOTPEHHBIX 3aKOHOM IIpaB y BCSKOTO, KTO CO3JaeT
oTBeyvarolee TpeOOBAHUAM 3aKOHA TEXHUYECKOE HOBILIECTBO.

bricTpoe pas3BuTHE TPOMBILUIEHHOTO MpousBojacTBa B Poccuu BO
BTOpoi mojoBuHe XIX Beka M HEOOXOAMMOCTH TMOJKIIOUEHHs CTPaHBI K
MEXIYHAapOAHOM CHUCTEME OXpPaHbl TPOMBILIUIEHHOH COOCTBEHHOCTHU
00yCIIOBMIM HEOOXOAUMOCTh TIOJTOTOBKU O0JIee COBPEMEHHOTO U TIOJIHOTO
nmareHTHoro 3akoHa. MM cram mpuasateii 20 mas 1896 r. 3akoH,
HaspiBaBIMiics «llookeHHEe O TPHUBWIECTHSX HAa H300peTeHUs |
ycoBepIIeHCTBOBaHUA». HOBBIN 3akoH JaBan Oojiee YETKOE MOHSTHE
OXpPaHIEeMOTr0 H300pETEHUS: OHO JOKHO OBUIO OTHOCHTBCS K O0JIAaCTH
MPOMBIIIJICHHOCTH W UMETh CYIIECTBEHHYI0O HOBHM3HY. He mnoanexanu
MATEHTOBAHUIO HAYYHBIE OTKPBITHS M OTBJICUCHHBIC TEOPUHU, a TaKKe
XUMHYECKHE, BKYCOBbIE M IMUIIEBbIE BEUIECTBA, JIEKAPCTBA U CIIOCOOBI MX
MNPUTOTOBNIEHUS W T.0. [lpuBUIerMM Ha W300pETEHUs BBHIIABAIUCH
MUHHUCTPOM TOPTOBIM W TMPOMBILIUIEHHOCTH Ha OCHOBE MPOBEPOYHOMU
CUCTEMBI DKCIepTU3bI 3asBOK. [IpuBuierus neiictBoBana He Oonee 15 ner
U Morjla cBOOOJIHO OTuykaaThcsi ee oOnagareneM. OH Takke MOT
BBI/IaBaTh JTUIICH3UU U TIepeaBaTh MPUBUIIETHIO TI0 HACIEACTBY. Bragernerr
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NpUBMUIIETUN OBIT 00s3aH peajbHO OCYLIECTBUTH CBOE M300pETeHHE B
TeUeHHue S JIeT MO/ YIPO30H MPEKpaIICHUs €€ TCHCTBHS.

Hapsiny ¢ n3obpereHussMu 00BbEKTOM MaTEeHTHOW oxpaHbl B Poccuu ¢
cepenuHbpl XIX Beka cTamu TPOMBINUICHHBIE 00pasiel. Brepsoie B
Pa3BEPHYTOM BHJIE CBSI3aHHBIC ¢ HUMH OTHOIIEHUS OBLIM YperyJlInpOBaHbI
3akoHOM OT 11 mronst 1864r., koTophiit Ha3pIBaJics «IlookeHUE O TpaBe
cOOCTBEHHOCTH Ha (haOpUYHbIE PUCYHKH U MOJEIHM» U BOILIENI B YCTaB O
npomsbiiieHHocTH CBoga 3akonoB (1. Xl, 4. 2). 3aKOH mpemoCcTaBisI
CO3JATeN0  PHCYHKAa  WJIM  MOJENH,  MpeJHa3HAueHHBIM IS
BOCIIPOU3BE/ICHUSI B 3aBOJACKHUX, (PAOpPUUHBIX U PEMECIICHHBIX H3ACTHUSX,
BO3MOYKHOCTh 3aKpenuTh 3a coboil Ha cpok or 1 roma go 10 ner
UCKIIIOYUTENIbHOE IpaBO Ha MX UCIOJb30BaHUE. YKa3zaHHOE MIPaBo
puoOpeTaIocs Ha OCHOBE MOAAYH MPOIIEHUsT B MUHHCTEPCTBO TOPTOBIN
U TPOMBIIUIEHHOCTH, TJA€ HCCIEeNOBalCd BOINPOC O HOBU3HE U
NPUHAIIISKHOCTH TPOMBIIIIEHHOr0 oOpasna. Ha Bcex wuzgenusx, B
KOTOPBIX HMCIOJIb30BAIICS 3asBJICHHBIA PUCYHOK WJIM MOJENb, TOMENIacs
0cOOBIi 3HAaK, YJOCTOBEPSIOMIMN IPHHAJICKHOCTh HCKIIOYUTEIHLHOTO
mpaBa Bianenbily. [IpaBo Ha NPOMBINIJIEHHBIH 00Opaszern  Morjo
NepeaaBaThCsi TPETHbUM JIMLAM C 00s3aTeNbHBIM yBEJOMJICHHEM 00 3TOM
MuHucTepcTBa TOPrOBIM U MPOMBIIIJIEHHOCTH. B ciyyae camMoBOJNBHOTO
MCTOJIB30BAHUS UY)KOTO 3apErMCTPUPOBAHHOTO MPOMBIIIICHHOTO 00pasia
BUHOBHOE JIUIIO, HE3aBUCHUMO OT BO3MEILIEHUS MPUYMHEHHBIX UM YOBITKOB,
MOJIBEPrajioch HaKa3aHUIO B BUJIE ICHE)KHOTO B3BICKAHUSI.

[lepBBIM 3aKOHOAATENBHBIM aKTOM B OOJIACTH H300peTaTehCTBa
coBerckoro mepuona cran Jexper ot 30 urons 1919r., KOTOpPHIM OBLIO
yrBepxkaeHo [lonoxenue 06 I/I306peTeHI/I$IXl. B nmepuon ¢1917mo 1919ron
dbopManpHO coxpaHsock neictBue [latenTHoro 3akoHa 1896r., oqHakKo B
ATOXY BOEGHHOTO KOMMYHH3Ma HE MOTJIO OBITh WM pe4Yd O NMPHUMEHEHHU
n3o0peraTesieM CO3JaHHOTO MM TEXHUYECKOTO PEIICHHS B COOCTBEHHOM
l'IpOI/ISBOI[CTBez. Hexperom ot 30utomnst 1919r. oTMEHSITNCH «BCE 3aKOHBI U
MOJIOKEHUST O TPUBWJICTUAX HA  HM300pETEHUs, W3JaHHBIE JO
omybnukoBanust  gekpera» (m.  10). IlarenTHass cucremMa OXpaHbI
n300peTeHUil ObUTa JHMKBUIUPOBaHA. 3a TOCYIAapCTBOM IPH3HABAIOCH
MpaBoO OTYYXJaTh B CBOI TMOJNB3Y JI000E H300peTeHHe, NpU3HAHHOE

' CY, 1919.Ne 34.Cr. 341.
2CMm.: Iperep B. Coserckoe xo3siicTBeHHOE mpaBo. M,—J1., 1928.C. 204.
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nonesHpiM  KomureToM 1o genam  u3oOpereHuit.  M3o00peteHus,
oObsBieHHble  goctossHueM PCOCP, 3a wuCKIIOYEHHWEM CEKpPETHBIX,
OTHOCALIMXCS K OOJacTH OOOPOHBI MM 0CO00 BaXKHBIX Ui CTpPaHBI,
MOoCTynaJii B 0OIIee MOJb30BaHUE BCEX TPaXKIaH U YUpPEeKIEHUN Ha
YCIIOBUSX, B KOKJIOM OTACIHHOM CIIy4ae 0CO0O OTOBOPEHHBIX. ABTOpPY
TaKoro M300peTeHHs TapaHTUPOBAIWCH NMPU3HAHUE U OXpaHa €ro mpasa
aBTOPCTBA, a TaK)Ke MPABO Ha BO3HATPAXKICHUE, KOTOPBIC YAOCTOBEPSITUCH
0COOBIM  OXpaHHBIM JIOKYMEHTOM — aBTOPCKHM CBHJIETEIHCTBOM.
Bosnarpaxaenne, pa3Mep KOTOPOTO  OMNpENessuics  CIeNHUaTbHOM
oleHOYHOM  kommccuedr  Komurera, HOCWIO  XapakTep  OCOOBIX
MpPEeMHUANILHBIX, HE TOUICKAIINX HAJIOroBOMYy oOOnoxeHuio. Jlaxe B
opunuueckod  smreparype 30X  TrogoB  OTMEYalOCh, YTO  3TO
BO3HArpaXJIeHHe ObUIO HUYTOXKHBIM U OOJBIIMHCTBO aBTOPOB, HE JKeTas
MOJIBEpraTb CBOM HM300pETeHMs] PUCKY HAlMOHANIM3AIMH, HE MPUHUMAJO
Mep K TPHUMEHEHHUIO CBOUX H300peTeHHid B mpombiinuieHHOCTH. Camo
nousitue m3obperenus B Jlexkpere ot 30 uronst 1919r. He packpbhIBaIoCh,
OJTHAKO aHAllU3 €ro HOPM IOKa3bIBa€T, YTO UM MOTJIO OBITh MPU3HAHO
m000€ TMOJIE3HOE TEXHUYECKOE HOBIIECTBO O€30THOCUTEIBHO K €ro
HOBU3HE.

Heo6xoauMoCTh BOCCTAaHOBJICHUSI Pa3pylIEHHOTO MEPBOH MUPOBOM
U TPaXIAaHCKOM BOWHAMM XO3sicTBa OOYCIOBMIJIA TEPEXOj] K HOBOU
SKOHOMHMYECKOM IIOJUTHKE, BO3POJMBIIEHM B M3BECTHBIX Ipenenax
pBIHOYHBIE ~ OTHOIIEHWs. B paccmarpuBaemoii  obiacTh  HOBas
HSKOHOMHYECKas MOJMTUKA BepHyida Poccuio k crmocobam oxpaHbl MpaB
n3obperareneit, CXOIHBIX C 3amagHoeBporeickumu. 12 centsiops 1924r.
UK CCCP npunsan IlonokeHue o maTreHTax Ha 1/1306peTeH1/1;13, o
KOTOPOMY MAaTeHT BHOBb CTAaHOBWJICS €IMHCTBEHHOW (OPMON OXpaHbI
M300peTaTeIbCKIX MPaB”. YKa3aHHBIH 3aKOH YCTAHABINBAT, UTO TATEHTHI
BBIJIAIOTCSI Ha HOBbIE HW300pETEHUs, JOIMYCKAIOIIUE IPOMBIIUICHHOE
ucrnosib3oBaHue». IlaTeHTHas oxpaHa He MNPeNOCTaBIIIACH JIEYEOHBIM,
IUIIEBBIM U BKYCOBBIM BEILECTBAM, a TAK)KE€ BEILECTBaM, MOIYYEHHBIM
XUMHUYECKUM IIyTeM, XOTSI HOBBIE CIIOCOOBI MX M3TOTOBJIEHUS MOIJIU OBITh
3anmaTeHToBaHbl. [laTeHT Ha w300pereHue BblnaBaics Ha 15 mer, mor

®(3.1924.Ne 9.Cr. 97.
4 06 uctopun npuHATus IlatenTHoro 3akoHa 1924 r. cm.: Konecmukor A.JI. O6
ucropuu pazpaborku [larenrroro 3akona 1924r. //BU. 1989. Ne 8.C. 18—22.
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CBOOOJTHO OTYYKIAaTbCs M MEPEAaBaThCs IS HCIOIb30BAHUS TPETHUM
JUIIAM 10 YCMOTpPEHHUIO maTeHrooOnazarens. OpHAKO ToCydapcTBO
OCTaBIIAJIO 3a COOOH mpaBo, B Clydyae HEBO3MOXXHOCTH JIOCTH)KEHUS
JIOOpPOBOJIBHOIO COIJIAIIEHUS C MaTeHTooOsajgarenaeM, HPUHYIUTEIbHO
OTUYXJaThb MAaTeHT B CBOIO IOJb3y WJIM YCTAHOBUTH NPUHYIUTEIbHYIO
JHILEH3MI0 B Ipejesiax MOTPeOHOCTH TOCYIAapCTBEHHBIX NPEANPUATHH U
YUPSKACHUNH C BBIUIATOM MATEHTOOOJaNaTeNi0 COOTBETCTBYIOIIETO
BO3HarpaxzacHus. llaTeHT Mor mepenaBaTbes MO HACIEACTBY, MPUYEM OH
HE BXOJAWJ B HACJIEICTBEHHYIO MaccCy. JTO MPEACTAaBISIO COOON BaXKHYIO
JBrOTY, MOCKOJIBKY JEHCTBYIOIEE I'PAXAAHCKOE 3aKOHOJLATEIIBCTBO TOTO
nepuosia OrpaHMYMBAIO pa3Mmep Haciencrsa cymmoi 10 Tteic. pyO.
30J10TOM.

Bonpmoe  wpeonormueckoe  3HAYCHHWE  HMMEIO  pPEIICHHE O
BOCCTAHOBJICHUH JEHCTBUSA JOCOBETCKHX IaTEHTOB. IlocTaHOBIIEHHE O
BBEJICHUU B JICHCTBHE 3aKOHA O MATCHTaX, C OJHOW CTOPOHBI, OOBSBISIO
AHHYJIMPOBAaHHBIMU BCE BBITAHHBIC 10 OKTAOPHCKON PEBOJIIOIMH TATCHTHI
(cTt. 2), a ¢ nOpyroil CTOPOHBI, INPEIyCMATPHBAIO BO3MOXXHOCTH HX
BoccraHoBiaeHus (ct. 3—4). Jlns 3TOro BiIajgenbliaM  JTOCOBETCKHX
MATEHTOB MPEJIOCTABISIIOCH MPABO B TEUEHUE OJTHOTO T'0/1a CO JIHS U3/IaHUs
3akoHa O TaTeHTax XojarailcTBoBaTh mnepen Komurerom mno pgenam
M300peTeHul O BbBIJaUY€ MM COOTBETCTBYIOIIETO COBETCKOTO TMATCHTA.
[TpakTHyeckoe 3HAYCHHWE JAHHOW HOPMBI, OJJHAKO, OBLIO HEBEIUKO, TaK
KaK HOBBII MATEHT BBIJABAJICS Ha CPOK He 15 1eT, a 3a BEIUETOM BPEMEHH,
B TEUYCHHE KOTOPOTO MAaTECHTOO0Ja1aTelb MOIb30BANICS CTAPBIM ITATCHTOM.
B 1memoM ke, IO OLIEHKE CIELHAINCTOB, 3aKOH O mareHTax 1924r. ObLI
MPHUOMKEH K TEPEIOBBIM 00pa3liaM MHOCTPAHHBIX TMATCHTHBIX 3aKOHOB
TOTO TEePHOIa.

OngHoBpeMeHHO C 3aKOHOM O TaTeHTaX OBLIO  TPHHSTO
nocraHosienne MK u CHK CCCP «O mnpoMbIIUIEHHBIX 00pa3siax
(pucyrkax u Momemsx)» or 12 okrsiops 1924 r.° Cormaco cr.l
YKa3aHHOTO 3aKOHa K OXPaHSEMbIM MPOMBIINUICHHBIM  00pa3iam
OTHOCHIHMCH. 1) HOBele 10 Buay Hu  (opMe XYI0KECTBEHHO-
MPOMBIIIJICHHBIE PUCYHKH, MpEAHA3HAUYCHHBIC IS BOCHPOU3BEICHUS B
COOTBETCTBYIOIIMX H3JCIHUIX, U 2) HOBbIC 1O BHUIY, (hOpME, YCTPOHCTBY

(3, 1924.Ne 9. Cr. 98.
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WIM  PACIONIOKEHUIO  YacTell  MojaenH, NpeJHa3HAYeHHble  JUIs
MPOMBIIIICHHOCTH, KYCTapHOTO TPOW3BOJICTBA, TOPTOBIH, pEMECIa,
JOMalTHero oomxoaa W BooOIIe BCAKON paboThl. Takum oOpazom, mon
MOJICJIBI0 KaK BHIIOM MPOMBIIUICHHOTO O0paslia TMOHUMAJCS OOBEKT,
BecbMa Onm3kuii Kk wu3o0pereHuto. He ciyuaiiHo co3marento HOBOTO
TEXHUYECKOTO PEIICHHsI MPEIOCTABISIIOCH MPABO 110 CBOEMY YCMOTPEHHUIO
noJiaBaTh 3asgBKy Ha n300peTeHue wiau odOpaser. bomee toro, momyuus
OTKa3 B BbIIaye MaTeHTa Ha M300pPETEHHUE, 3asiBUTENb, COXPaHss 3a COO0H
NPUOPHUTET, MOTI TPOCHTh O 3aKpPEIUICHWH 3a HUM I[IpaBa Ha
COOTBETCTBYIOMIHI oOpaserr (cT. 29—30).

[IpaBa oOnamarenss maTeHTa HA MPOMBIIIJICHHBIA OOpasel, Kak B
IUIaHE WX MpUOOpETeHus, TaK M B IUIAHE MX OCYIIECTBJICHUS, OBUIM
aHAJIOTMYHBl TpaBaM BJaJesblla MaTeHTa Ha wuzodperenue. OHU
HOJTBEP)KAAINCH BBIAUEH 3asgBUTEIIO CIICIHATBHOTO YAOCTOBEPEHUS HA
NPOMBIIUICHHBI 00pa3ely W JeicTBOBaJIM B TEYEHHE TpeX JIET C
BO3MOXKHOCTBIO ~ ITOCJEAYIOIIEr0  JBYKPAaTHOTO  TPOJJICHHS  CpOKa
COOTBETCTBEHHO HAa TPU U 4eThIpe roja. HapyiieHus HCKIIOUUTENbHBIX
IpaB Ha MPOMBIIUICHHBIA 00pa3sel, Kak M HapyleHus mpaB oOiajarers
NaTeHTa Ha U300peTeHue, BICKIIN 3a COO0M BO3MElIeHNE YOBITKOB, a TAKKE
YTOJIOBHOE HaKa3aHMHE.

CBepThIBaHME HOBOW HKOHOMUYECKOW IOJUTUKM M MEPEXOA K
LEHTPATU30BaHHOW KOMaHIHON SKOHOMHUKE MpeIpelnin cyas0y o0oux
PacCCMOTPEHHBIX BBIIIE 3aKOHOB. 3aKOH O MAaTeHTaX Ha M300pETCHHSI yKE B
1931 r. Obu1 3ameneH [lomokeHremM 00 HM300pPETEHUAX W TEXHUYCCKUX
YCOBEPILICHCTBOBAHMSX . BO BCTYIIHTEIBHON YaCTH 9TOTO HOPMATHBHOTO
aKTa TOBOPWJIOCH, YTO <IeWCTBOBAaBIIEe [0 CHUX I[Op NATEHTHOE
3aKOHOJATENbCTBO, OXPAHSIONIEe HHTEpPEeCHl  HM300peTarens IyTeM
MPEIOCTABIICHUSI €My MCKIIIOUUTEIBHOIO MpaBa Ha €ro U300peTeHue, yxe
HE COOTBETCTBYET CTPEMJICHHSM IIEPElOBBIX wH300perarenei —
CO3HATEIBHBIX CTPOUTEIICH COITMATMCTHYECKOTO o0mecTBa». 3akon 1931r.
BOo3pokaan BBeaeHHbIe Jlekperom 1919r. aBTOpCKHE CBUIETENHCTBA KaK
OCHOBHYIO OopMy OXpaHbl u300peTarenbckux npas. [Ipasnaa, B oTnuyne ot
Hexpera 1919 r., mpaBa wuzoOperaTens HOCWIH Oojee TMONHBIA U
KOHKpPETHBIH XapakTep, a NaTeHTHas (opma oXpaHbl TOJHOCTHIO HE

(3. 1931.Ne 21.Cr. 180.



Ilamenmnuoe npago - A.I1. Cepeees 19

oTMeHsnack. bonee Toro, ¢gopmanbHO H300peTarento, 3a HEKOTOPHIMHU
U3BATUSMH, TIPEIOCTABIsAIach CB0OOAa BBIOOpAa (POPMBI OXpaHBI €0 MPaB.
Onnako [onmoxxenne 1931r. M MpUHATHIE B €r0 Pa3BUTHE IOJ3aKOHHBIC
aKThl HE OCTaBJIJIM HHUKAaKUX COMHEHUH B TOM, 4YTO TOCYJapCTBO
MOOUIPSIeT W TOAJCPKUBACT TPEKAEC BCErO TEX aBTOPOB, KOTOPBIC
MepeycTynail CBO€ HCKIIOYUTENIbHOE T[pPaBO Ha HCIOJIb30BaHUE
n300pereHus: rocyaapctBy. Kpome Toro, momydyuB MaTeHT, €ro BIaJeliel
M0 CyTH OBLI JIMIIEH MPaKTUYECKOW BO3MOKHOCTH BOCIIOJIb30BATHCS €TI0
MPEUMYIIECTBAMH, TaK KakK YacTHOE MPEANPUHUMATEIHCTBO OBUIO
JUKBUJIMPOBAHO, a IMEPCHEKTUBA pealu3aliy MNaTeHTa WIM JHILEH3UU
TOCY/IapCTBEHHBIM TMPEANPUATHEM WM YUPEKIECHHEM HOCHUIA CKOpee
abctpakTHbIi xapaktep. [loaToMy Ha jgene aBTOPCKOE CBHIETENHCTBO,
KOTOpOE JaBall0 M300peTaTeio XOTh KaKHe-TO MpaBa W JIbIOTHI, CTAO C
1931r. mpakTHUeCKH €TUHCTBEHHON (POPMOI OXpaHbI MpaB U300peTaTers.
OHO yHOCTOBEpSTIO TMPU3HAHUE 3aSBICHHOTO TEXHUYECKOTO PEUICHUS
n300peTeHneM, MOATBEPKIaI0 MPUOPUTET U300peTaTeNsl U €ro aBTOPCTBO
Ha W300peTeHue, a TaKXKe CIYKUJIO OCHOBAHHEM [JIsl MPEIOCTABIICHUS
n3o0peraTenio  MpaB M JBIOT, YCTAHOBJCHHBIX JEHCTBOBABIIUM
3aKOHOAATENTLCTBOM.  BoO3HarpakJeHwe aBTOpPY  BBHIIUIAYMBAIM ~ HE
KOHKpETHbIE TMPEINpUATHs, HCIONb30BABIINE €ro H300peTeHue, a
OTpaclieBbIE OpPTaHbl MO W300peTaTeNIbCTBY B 3aBUCHMOCTH OT pa3mepa
roJIOBOM YKOHOMHH, aBaeMoi n3obpereHrneM. [IporeHT Bo3HArpaKIeHUS
K T0/10BO# 3koHOMUU cocTaBisin 20% mipu rogoBoit s3koHOMUU OT 1 10 5
TBIC.py0. W cHIKaics 1o, 2% npu rogoBoit s3koHomMuu ot 500 ThIC. 10 1
MJIH. py0. u 6osee.

3aK0H O MPOMBINIIEHHBIX o0pa3max 1924r. ObuT OTMEHEH B 1936r.’
Kakoro-nu6o 3ameHsromero ero akra HOpuHATO He Obuto. Oxpana
MPOMBIIUICHHBIX ~ PUCYHKOB  CTajla  OCYIIECTBIATBHCS B paMKax
3aKOHOJATENhCTBA 00 aBTOPCKOM IIPaBe; HOBBIE K€ MOJETHU MOMINAIN B
OCHOBHOM cBOCH Macce o, MTOHATHE KTEXHUYECKOE
YCOBEpIICHCTBOBAHUE», KOTOpPOE OBLJI0O BBEACHO B  POCCHICKOE
3aKOHO/IATEILCTBO JUIsl 0003HAUEHUsI 0CO00T0 0OBEKTa MPABOBOM OXPaHBI
B 1931r;

73, 1936.Ne 29.Cr. 270



Ilamenmnuoe npago - A.I1. Cepeees 20

B nocnenyromme roisl  3aKOHOAATENbCTBO 00 HM300peTeHUsX
CYIIIECTBEHHO MepecMaTpuBajoch eme Tpuxasl — B 19418 1959u B 1973
rojax, Korja MpUHUMAIMCh HOBBIE 0a30BbIC aKThI IO U300pETATENLCTBY U
JONONHSIOMKAE HX akKThl,, B IelIoM BCe OHH WMENH CIUHYIO
MPUHIMITHATBEHYI0O OCHOBY, TNpeIyCcMaTpuBasi JBE BO3MOXHBIC (HOPMBI
OXpaHbl mMpaB wu3o0perareneli (aBTOPCKOE CBUACTENBLCTBO M IMATEHT),
IIPOBEPOUYHYIO CHCTEMY SKCIIEPTH3bI 3asBOK°, Pa3pELIMTEIBHbIA TOPSIOK
aTEHTOBAaHUA HN300pEeTCHHIT 3a rpaHuLIeH, BO3MOKHOCTE
MPUHYAUTEIFHOTO BBIKyIa MAaTE€HTa TOCYylapcTBOM U T.n. VI3MeHEeHus B
OCHOBHOM  KacajlChb YTOYHEHHMS] KpPUTEPUEB OXPaHOCIMOCOOHOCTH
n300peTeHuii, Kpyra TpaB, KOTOpbIE MPEIOCTABISIIUCH aBTOpaM
M300peTeHui, MopsiiKa MPOBeIeHUs HIKCIIEPTU3HI 3aBOK U T.II.

OxpaHa MPOMBINIICHHBIX 00pa3I0B KaK CAMOCTOATEIHHBIX O0BEKTOB
WHTEJUICKTYaJIbHOW COOCTBEHHOCTH OblIa BO300HOBiIEHa Jumib B 1965
rony B cBs3u ¢ npucoeguHenuem CCCP k Ilapkckoil KOHBEHIMH O
OoXpaHe TMPOMBINUICHHOW coOcTtBeHHOCTH, 9 wmions 1965 r. Coser
MunuctpoB CCCP npunsan mnocraHoBieHne «O  MPOMBIIUIEHHBIX
o6pazuax»lo, a IlarentHoe BemomcTBO yTBepAwio Ilonoxkenue o
IPOMBIIIICHHBIX 00pasuax’’. B KkadecTBe NPOMBIIUICHHBIX 0OpAa3IOB
OXpaHSUIUCh HOBbIE MPUTOJHBIE K M3TOTOBJICHUIO MPOMBIIUICHHBIM
CIocOO0M XYIO)KECTBEHHBIC PEIICHUs BHEIIHETO BUJA MPOMBIIUICHHOTO
U3JIeHs], B KOTOPBIX TIOCTUTaeTCsl €MHCTBO TEXHUYECKUX M 3CTETUYECKUX
KauecTB. [[s1 mpu3HAHUSA XYNOKECTBEHHOTO PEHICHHS MPOMBIILICHHBIM
obpasniom 1o Ilomoxkernuto 1965 r. OBUIO JOCTaTOYHO €ro MECTHOMU
HOBU3HBI, T.€. HOBU3HKI B Macmtabax CCCP. Kpome Toro, He mopiexanu
MPaBOBOM OXpaHE pEHIeHHUs BHEIIHET0 BUJA OOJBIIMHCTBA W3JIEIUN

8 Cwm.: Ionoxcenue 06 uzo6pemenusx u mexHu4eckux Yco8epUIeHCMEOBAHUAX Om 5
mapma 19412, /| CIT CCCP. 1941,Ne 9, Cm. 150; Ilonoowcenue 06 omxpolimusix,
U3006pemeHUsx u PayUuoHAIU3AMOPCKUX npeonoxcenusx om 24 anpens 19592, //
CIl CCCP. 1959.Ne 9, Cm. 59; [lonooicenue 06 omxpvimusx, u300pemeHusx u
payuonanuzamopckux npeonoscenusx om 21 aseycma 19732. /ICIT CCCP. 1973,
MNe 19.Cm. 109.

06 ucmopuu passumusi namerwmuou sxcnepmuszet 8 CCCP cm., Konecnuxos A.JI.,
Llenenee M.JI. Hcmopusi opeanusayuu 9Kchepmusvl 3ds60K HA u300pemenus: 8
CCCP IIBH. 1989.M\¢ 6. C. 36—41.

'O CII. 1965.Ne 15.Cr. 119.

" CI1. 1965.Ne 9.C. 43—45.
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JIErKOM MPOMBIIIEHHOCTH, B YaCTHOCTH IIPEAMETHI FAJIAHTEPEH, LIBEHHON
IPOMBIIUICHHOCTH M TPUKOTAXKHOI'O IPOU3BOACTBA, OOYBM, TI'OJIOBHBIX
yoopoB u T.a. IlonokeHue mnpenocTaBisiio 1Be (HOPMBI  OXpaHbI
IPOMBIIUICHHBIX 00pa3lloB — CBUAETENBLCTBO W mareHT. llocnennuii
BBIJIABAJICS HA IATH JIET U MOT OBITh IPOJIJICH €I1Ie Ha IATH JIET.

8 wmrons 1981 r. Coser MunuctpoB CCCP yrBepaun HOBOE
TonoXkeHre 0 MPOMBIIUICHHBIX 06pasLax 2, KOTOPOE COEPKANo Gojee
COBEpIIICHHbIE MpaBUia, MPUOINKEHHbIE K MEXIYHAPOIHBIM CTaHIapTaM.
B wactHOCTH, OT mpoMBINIUIEHHOro oOpasua TpeboBatach MHUPOBas
HOBHM3HA, CTaJl  OXPaHATbCA BHEIIHUA  BUJ  W3ACIUN  JIETKOH
MIPOMBIIIIJICHHOCTH, CPOK JIEHCTBUS MAaTEHTa HA MPOMBINUICHHBIH 00paser
Ob11 yBesmmueH 10 10er u T.1.

IIpo6aema pedopMbl COBETCKOrO H300PETATENbCKOTO IpaBa’, B
YaCTHOCTH BOMPOC O TOBBIIIEHUH YPOBHS IPABOBOTO PEryIHpPOBAHUS
M300peTaTebCKuX OTHOUJeHHﬁZ, CcTalla AaKTUBHO OOCYXZAaThCs B
IOpUANYECKON JIUTepaType U Ha CTpaHMIAX Iedatu ¢ Hadaida 80X romos.
BonbIIMHCTBO CHIENMANICTOB BBICKA3bIBAJIOCH 32 MPUHATHE CIICIUATBHOTO
3aKoHa 00 oxpaHe n3obOpeteHuit. B cepenune 80X romoB 0kuaamoch, 4To
TaKo# 3akOH OyIeT B CKOpOM BpeMeHHu mNpuHAT. HauaBmiascs B crpane
nepecTpoiika BHECJIAa CBOU KOpPpeKTHUBH. B cBere pedopm crano
OUYEBUIHBIM, YTO MOATOTOBJICHHBIA MPOEKT HE OTBEYAECT COBPEMEHHBIM
TpeOOBaHUAM, TaK KaK HE UJET JdaJibllle YaCTHBIX YCOBEPIICHCTBOBaHUH. B
koHrie 80X romoB OBUIM IIOATOTOBJIEHLI M BBIHECEHBI HA BCEOOIIEE
o0CyXXJieHHe C TOAMYHBIM IMPOMEXKYTKOM JIBa HOBBIX MPOEKTa 3aKOHa 00
M300PETEHHSIX ", KOTOPBIC OBUTH 3HAYHTENHHO MPHOTHKEHBI K YCIOBHSIM
PBIHOYHON SKOHOMHMKH.

[Tocne moutn AByxroau4yHoro odcyxzaenus B BepxoBHom Coserte
CCCP noBsiit 3akon «O6 mzobperenusx B CCCP» 6wt npunsaT 31 mas
1991r. u Berymun B meiictsue ¢ 1 moms 1991r." Tlourn oxHOBpeMeHHO
o1 TipuHAT 3akoH CCCP «O mpoMebiuieHHbIX oOpasmax» ot 10 uroms
1991 r.°, KOTOpHIil KO/DKEH GBLT BCTYMHTH B cHiy ¢ 1 sBaps 1992r. B
cTaauu pa3paboTku W paccMmoTpeHuss Haxoawnuch 3akoH CCCP «O
narenTHoM cyge CCCP», [lonoxkeHne o MaTEHTHBIX NMOBEPEHHBIX, Y CTaB
INocynapcrBennoro ¢onaa nzodbperennit CCCP u psin 1pyrux aKToB.

12CT1. 1981.Ne 19.Cr. 114.
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Pacman Coerckoro Coro3a Kak €IWHOTO TOCYIapCTBa CO3Jall
KpaiiHe HEeONarompusATHYI0O CHUTyallMl0 B OXpaHE MPOMBIILICHHON
COOCTBEHHOCTH Ha TEPPUTOPUAX HE3aBUCUMBIX FOCYJAapCTB — CyOBEKTOB

L' B cosemckoii 1opuduueckoii numepamype u Ha npaKmuxe He RPUMEHAICA MEPMUH
«namemmuoe npagso», umo 6 npunyune Oblio ONPAGOAHHbIM, MAK KAK NAMEHMHas
¢opma noumu He UCNONL308ANACL ONs1 OXPAHbL COBEMCKUX U300pemenutl u
NPOMBIULIEHHBIX 00PA3Y08.

2 B meuenue 50 1em  OCHOBHBIM  UCMOUHUKOM —NPABOBO2O  Pe2yNUPOSAHU.
U306pemamenbCkux OmMHOUuleHUull OblIU NOO3AKOHHbIE aAKMbl, Ymeepacoaembvle
Ilpasumenvcmeom u [lamenmmuvim eedomcmeom. Pazoen «llpaso na uzodopemenue,
PAYUOHATIUZAMOPCKOE — NPeONodCceHue U npomvliieHHbll  obpasey» OcHog
epavicoarckozo saxonooamenvcmsa Coisza CCP u cowsnvix pecnyonux 19612, u
coomgeememeayiowuii pazoen I'K PCOCP 1964 2. codepoicanu nuuib HeCKOIbKO
Camvix 0OWUX HOPM, HOCUBUUX OMCLLIOUHBIU XaApaKmep U MAIONpUeOOHbIX O
NPAKMU4ecKo2o NPUMEHeHUs..

3 Uzeecmus. 1988, 270exabps;, 1990, 7Tanpens.
* BBC. 1991 M 25.Cm. 703.
® BBC. 1991 M 32.Cm. 908.

osBiero CCCP. Hu oHO M3 HE3aBHUCHMMBIX TOCYJApCTB, BKIIIOUAS
Poccuto, He nMeno 3aKoHOB 00 OXpaHe MPOMBIIIICHHON COOCTBEHHOCTH U
BeIOMCTB 110 ee oxpane. Coro3Hbiit 3akoH «O06 n3o0perenusx B CCCP» e
Mor 3(QQEeKTUBHO ACWCTBOBATH HA TeppuUTOpUHM Poccuu, Mockoibky 22
CTaTbM JAHHOTO 3aKOHA JOJDKHBI ObUIM OBITh U3BATHI, U3MEHEHBI WIIU
JIOTIOJIHEHBI KaK BCTyHAIOLIME B NIpPOTHUBOpedHe ¢ 3akoHamu PD «O
HaJiorax U HaJIOTOBOU OJINTHUKE, «© NPEINPUSITHIX U
MPEeNNPUHUMATEILCKON  JesaTenbHOCTH»,  «O0  HMHBECTULHUAX U
MHBECTHIMOHHOMN MOJNUTHKE» .

Taxum o6pa3om, B 00J1aCTH OXpaHbI POMBIIIICHHOW COOCTBEHHOCTH
CO3JlaJIach KPU3KCHAsl CUTYyalMsl, s BbIXOJA U3 KOTOPOIl NMOJTHOMOYHBIE
MPEJCTaBUTENIN HE3aBUCUMBIX ToCcyapcTB ¢ oceHr 1991r. Havanu paboty
0 CO3JJaHUIO0 MEKTOCYIaPCTBEHHOM MaTeHTHOMN cucteMbl. B okTsa6pe 1991
I. UMH OBLI MOANUCAaH COBMECTHBIA MPOTOKOJ O HAMEPEHHUHU 3aKIIOYHUTh
Mexay cobort KoHBeHIHIO 00 OxpaHE MPOMBIIIICHHOW COOCTBEHHOCTH.
Y4uThIBasA, OJJHAKO, YTO Ui MOATOTOBKM Takoi KoHBeHIIMH HEOOX0auMO
BpeMs, ObUIO IPUHATO pEIIeHUE 3aKIoUnTh BpemeHHoe cornameHue o0
OXpaHe NMPOMBINUIEHHON coOcTBeHHOCTH. Ha BcTpeue B MuHCKe, KOoTOopast
npoxoamwna 25—27 nexabps 1991 r., ObUT MOATOTOBIEH W TOMAMHCAH
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MOJHBIA  KOMILJIEKT JAOKYMCHTOB CornameHus JJIA O,Z[O6peHI/I$I €ro
IMPaBUTCILCTBAMU HE3aBUCUMBIX FOCYI[apCTBZ.

K coxanenuto, u3-3a BO3HUKILUX Pa3HOITACUN M JIECTPYKTUBHOMN
MMO3ULIMH, 3aHATOM OTIENbHBIMM HE3aBHUCHUMBIMHU IOCYJApCTBaMH, HAHHOE
CornanieHue Tak U He MOJIYYUII0 OA00PEHUS MPABUTEIBCTB H HE BCTYIIHIIO
B cuiy. He3aBucumble rocynapcta IMONUIA IO IMYTH CO3JAHUS CBOETO
HAaIlMOHAJILHOI'O  IIaTEHTHOI'O  3aKoHojaTrenbcTBa. B  Poccuiickoi
Oenepanun [laTteHTHBIM 3akOoH ObUT mpuHAT 23 ceHTsOps 1992 r. B
ormuune oT 3akoHa CCCP«OO6 m3obperenusix B8 CCCP» oH perymupyer
OTHOIIECHHUS, CBSI3aHHBIE HE TOJNBKO C M300peTeHHUsIMH, HO U
MPOMBIIIJICHHBIMUA  O00pa3llaMi W TIOJE3HBIMH MoOJeNsIMU. B pa3Burue
3akoHa [IpaButensctBoM P® u IlaTeHTHBIM BEJOMCTBOM MPUHSAT LEIbIN
P TOJ3aKOHHBIX aKTOB, KOTOpPbIE Hapsiy C HEKOTOPBIMU JAPYTHUMH
3aKOHOAATEIbHBIMA U TOJI3aKOHHBIMU aKTaMH, CyAeOHOIl MNpakTUKOW u
MEXIYHApOAHBIMU  JIOTOBOpAMH  OOpa3yloT CHCTEMY HUCTOYHUKOB
MaTEHTHOI'O MpaBa.

1 Cm.: Paccoxun B.I1., Benos B.B., l[lexun E.U., [Jumbaroe M.M. [lepsviii wiae x edurot
namenmnou cucmeme coopysicecmea Il BU. 1992 Ne 1—2.C, 2.

2 Texcm  Bpemennoeo  coerauwlenus — onybnuxosan 6  owypuaie — «Bonpocwl
uzobpemamenvcmea». 1992 Ne 1—2.C. 6—10-
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MNaealll. Cucrema MCTOYHUKOB NaTEHTHOIO
npaea

8 1. 3akoHbI

B mnacrosiee BpeMs OCHOBHBIM HCTOYHHUKOM ITaTE€HTHOTO IpaBa
Poccun siBnsiercst [larenTtHsiit 3akon ot 23 centsaops 1993r. Kak cnenyer
u3 cT. 1 ykazaHHOro 3aK0Ha, UM PEryIUPYIOTCS UMYIICCTBEHHBIE, 4 TAK)Ke
CBA3aHHbIE C HHUMM JIMYHBIE  HEUMYIIECTBEHHBIE  OTHOIICHUS,
BO3HUKAIOIIME B CBA3M C CO3JAaHUEM, T[PABOBOM  OXpaHOM s
WCIIOJIb30BAHUEM HW300pETEHUH, TOJE3HBIX MOJEICH M MPOMBIIUICHHBIX
o0pasnoB. OObeTMHEHHE B OJTHOM 3aKOHE MPABOBBIX HOPM, TTOCBSIIICHHBIX
TpeM, XOTS U CXOXHM, HO BIIOJHE CaMOCTOSTEIbHBIM OOBEKTaM
MIPOMBIIIIICHHOW COOCTBEHHOCTH, SIBISIETCS OCOOCHHOCTBIO POCCHUICKOTO
[TarenTHOrO 3aKOHa. /[aHHBIM ONBIT MOYKHO IMPU3HATH BIIOJHE YJAaYHBIM.
Uetpipe mNATBIX HOPM 3aKoHa JEUCTBYIOT B OTHOIIEHHWHU BCEX TpeEX
OOBEKTOB  TPOMBIIUICHHOH  COOCTBEHHOCTH. JTO  IMO3BOJIWIO B
3HAYUTEJILHOW CTENMEHW COXPaHWTh O0BbEM HOPMATUBHOIO Marepuala,
YCTpaHUB €ro JyOnMpoBaHWE B PA3IUYHBIX HOPMATHUBHBIX AaKTax,
OcobeHHoCcTH, OOYCIOBJICHHBIC CIEIMU(PUKON OTACIbHBIX OOBEKTOB
OXpaHbl, B JOCTaTOYHOW CTENEHH OTPaXKeHbl B HOpPMAaX, MOCBSIICHHBIX
YCJIOBHSIM TATEHTOCIIOCOOHOCTH KaXKIOTO M3 HUX, a TaKke 0(OPMIICHHUIO
Ha HUX NaTEHTHBIX MPaB.

[TarenTHpiii 3akoH Poccum mnpeacTaBisieT cO00M KOMIUICKCHBIN
HOPMAaTUBHBIN aKT, PEryJIMpYIOIIMNM IaTCHTHBIE OTHOLICHUS pPa3IMYHOU
OTpaciieBON MNpPUHAUICKHOCTU. [Ipym 3TOM 1O CpaBHEHHIO C paHee
JCHCTBOBABIIMM 3aKOHOJATENhCTBOM, B dacTHOcTH [lonoxxenuem 00
OTKPBITUSIX, U300PETCHUSIX U PAIMOHATN3AaTOPCKUX Tpeaoxkennsx 1973r.
u paxe c¢ 3akoHomMm CCCP «O6 wuzobperenmsx B CCCP» 1991 r.,
3HAYUTENIBHO BO3POC YACNBHBIM BeC TIPa)TaHCKO-TIPABOBBIX HOPM,
KOTOpbIE B HACTOSIIEE BPEMSI PErYIUPYIOT IMPAKTUUYECKH BCE KIIIOUYEBBIC
BOITPOCHI U300pEeTATENHCKOMN JeATeTbHOCTH. Ceiuac K UX YHCIY C MOJTHBIM
OCHOBaHMEM  MOTYT OBITh  OTHECEHBI, K TPHUMEPYy, HOPMBI,
perJaMeHTHpYIOIIME TMo/adyy M pAacCMOTpPEHHE 3asBOK Ha OOBEKTHI
MPOMBIIIJICHHOW  COOCTBEHHOCTH, KOTOPBIM  paHee  TPaIUIMOHHO
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IIPUNMCHIBAJICS aJMUHUCTPAaTUBHO-NIpaBOBOM xapakrep. Kak ciegyer us
3akona, I[latenTHOe BemoMcTBO P® He mONB3yeTCss MO OTHOUIEHUIO K
3ad4BUTCIIIM HHUKAKHMMHW BJIACTHBIMU ITOJIHOMOYHUSAMHU, YTO JIOTHYCCKU
VYBs3bIBaeTCA C Nepeaayeid CnopoB 1o 3asiBKaM Ha paccMoTpeHue Brromiei
IIaTEHTHOM nanarsl. [ pa’kaaHCKO-IIpaBOBBIE HAaYajla BHEIPEHBI U B TaKYyIO
BaXHYIO cepy, Kak peryjiMpoBaHUE OTHOIIEHUN MEXIy paOOTHUKOM U
paGOTOI[aTeJIeM, BO3HUKAKOIINUX B CBA3U C U3JaHUEM N HUCIIOJIB30BAaHUEM
ciy)keOHbIX pa3padboTok (1. 2 ct. 8 [TarenTHOrO 3aK0oHa PD), 1 T.1I.

Hapsny ¢ rpaxknaHcko-npaBoBbIMM — [laTeHTHBIM ~ 3aKOHOM
pErIaMeHTHPYIOTCS M HEKOTOphIe aJIMHHUCTPATHBHO-NIPaBOBbIe (CT. 26,
33, 34) u npoueccyanbubiec (cT. 31) OTHOIICHHS, B HEM COACPIKATCS
OTCBUIKH K YTOJIOBHOMY, HaJJOTOBOMY X HHOMY 3aKOHOJAATEIIbCTBY.

[MaTtenTHpiii 3akoH P® OTHOCHTENHFHO HEBEIHK MO O0BEMY, OH
COCTOUT Bcero u3 37 cTareil, OOJBIINHCTBO M3 KOTOPHIX, B CBOIO OYEPElb,
BKJIIOYAET HECKOJIbKO CaMOCTOSITENIbHBIX HOPM. [logaBisitonast 4acTb 3TUX
HOPM SIBJISIETCSI HOPMaMM MPSIMOrO JEMCTBUSI; OJIAaHKETHBIH XapakTep
UMEIOT JIMIIb TPHUHAIIATh HOpM. CpaBHUTENHLHO HEOOMBIION 00beM
[laTeHTHOrO 3aKOHa OOBSCHSETCS, Ha HAll B3MUIAJ, HECKOJIbKUMU
npuunHamu. [Ipexne Bcero, 0€3yCclOBHO, CKa3aloCh OTCYTCTBHE OIBITA
MaTeHTHO-TIPABOBOM OXpaHbI pa3paboToK B Hamel ctpaHe. Hanmpumep, yxe
celyac ~ OYEBMJHO, YTO  MHOTME  BOINPOCHl  OKa3aJlUChb  HE
YPETryJIMpOBaHHBIMA  HOBBIM  3akoHoM. [lamee, 1 co3maHus
MOJIHOIICHHOTO TIATEHTHOTO 3aKOHa TpeOOoBalioch, KOHEYHO, OOJbIliee
BpeMs, YeM TO, KOTOPBIM pacloyiarajid ero pa3paboTyuku. Mexay Tem
peaIbHO CKJIQJIBIBABIIASICS CHUTYaIusi TpeOOBaJla CKOPEHIEro MPHHSITHS
3aKOHA, MYCTh AK€ HE JOBEACHHOTO [0 IMOJHOW CTENEHH TOTOBHOCTH.
Hakonen, Hy)KHO y4MUTBIBaTh, YTO HEKOTOPBIE BOIMPOCHI CO3HATEIBHO
BbIBEJICHbI 3a paMmku pAedctBus IlatentHoro 3akona. K ux uwmciy
OTHOCHTCSI, B YaCTHOCTH, BOTIPOC O CIY’)KEOHBIX M300PETCHUSIX, MOJIE3HBIX
MOJIETISIX ¥ MPOMBILIUIEHHBIX 00pa3iiax, OXpaHa U UCIOJIb30BAHUE KOTOPBIX
OyIdyT yperyJlIupoBaHbl CIIENHATBHBIM 3aKOHOM. OTAETbHBIM 3aKOHOM
OydyT ompeleneHbl KOMIUIEKTAlusi U TOPSAOK JAesTeabHOCTH Bricmieit
nmaTeHTHOM mnanatel P®. VYperyaupoBaHue Leaoro psga BOIPOCOB
nocranoBieHueM BepxoBHoro CoBera P® «O BBeneHMM B JCHCTBUE
[TarenTHOrO 3aKk0Ha P®>» nopyueno [IpaBurenscty PO.
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Crpykrypao [larenTHbiii 3ak0H Poccun coctout u3 8 paznenos: | —
«O6mme nomoxenus», [I — «YcnoBus marerrocrocodoHocTtr», I —
«ABTOpBl W maTeHToobOnmamarenu», |V — «ckmountenbHOe MpaBo Ha
WCIIONb30BaHUE W300PETCHHS, IIOJE3HONM MOJEIM W IPOMBIIIUICHHOTO
obpazna»; V — lomydyenne marenra», VI — «lIpekpaiienue neicTBus
nareHnTa»; VIl — «3ammTa npaB marenroobnanareneit u aropos»; VI —
«3aKTIOYUTENbHBIC TONOXKEHUI». [ pynmupoBKy HOPM TIO YKa3aHHBIM
paszaenam ciaeayeT NpU3HaTh JOCTATOYHO JIOTUYHOM U ynadHou. [loxanyi,
0coOBIi pa3zien 3akoHa CIEAOBAIO MOCBATUTH [laTeHTHOMY BEIOMCTBY
P®, xommereHIMs KOTOPOTO B cCaMbIX OOIMX dYepTax ceiyac
ompexensercs B pa3zaene «Ooume noioxeHus». KoneuHo, He Bce pa3/eibl
3aKkoHa OJMHAKOBO COJIEP)KATEIbHBI, B YaCTHOCTH, KpallHE HEYJaueH U
cimab paszmen, TMOCBSIICHHBIM 3alIUTe IMpaB M[MaTeHToOoONamaTeneld u
aBTOPOB.

OnenuBag IlarentHrii 3axkoH P® B 1nemoM, MOXHO CKa3aTb
cneaymooniee. be3ycioBHO, AJaHHBIM aKT, POXKIECHHBIA B CTOJb HEMPOCTHIX
YCIIOBHSIX, UMEET MHOXKECTBO HeJocTaTkoB. OH He cBOOOAEH OT MpoOesoB
U TPOTUBOPEUM, peJaKUus psiia €ro HOPM yXYy/AILIeHa MO0 CPAaBHEHUIO C
3akonoM CCCP « D6 uzobperenusx B CCCP» 1991r., Hekoropsie ero
MOJIOKEHUS TPEACTaBISAIOT €000 SBHBIE pe3yJlbTaThl KOMIIPOMHCCOB
npotuBoOOpcTByrommMX cwil. OgHaKo TpH BCEM O5TOM HOBBIM 3aKOH
clieIyeT MpU3HaTh BEChMa MPOTPECCUBHBIM U B 11EJIOM KBaJTU(ULIUPOBAHHO
cocTaBlIeHHBIM akToM. C ero MpUHSATHEM BO3HUK MPaBOBOUM (yHIAMEHT
s coznaHuss B Poccun  oOLIENPHUHSTON CHUCTEMBbl OXpaHbl HOBBIX
pa3paboTok, 6e3 KOTOporo ObUTO OBl HEMBICIMMO JANbHEWIEee HAy4HO-
TEXHUYECKOE pa3BUTHE CTpaHbl B HOBBIX PBIHOYHBIX YCIOBHSX.
HecomHeHHO, 4TO B JanbpHEHIIeM, MO Mepe TOro, Kak OyJIeT HaKOIUIeH
HEKOTOpBI  OmbIT mnpuMeHeHus llareHTHoro 3akoHa, oH Oyner
COBEpIIICHCTBOBATLCS, B YAaCTHOCTH, MOTMOJHATHCS HOBBIMH HOPMAaMH, a
TaK)Ke CTaHeT 0oJiee MOocIe10BaTeIbHbIM.

ITomumo IlaTeHTHOro 3aKOHa BOIPOCHI, CBSI3AHHBIE C OXPAaHOU U
HCIIOJIb30BaHUEM 00BEKTOB ITPOMBIIITICHHON COOCTBEHHOCTH,
3aTparuBarOTCs B pAJE APYTUX 3aKOHOJATENIbHBIX aKTOB, MOCBSILEHHBIX B
IIEJIOM PETyJMPOBAHUIO MHBIX OOIIECTBEHHBIX OTHOMIEHUHU. Tak, 3akon PD
«O cobcrBennoctu B PCOCP» ot 24 nexabps 1990r. oTHOCUT K 0ObeKTamM
IPOMBIIUICHHON COOCTBEHHOCTH MPOAYKTHIl HHTEIUIEKTYyaJbHOIO U
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TBOPYECKOTO TPYyAa, B TOM UHCIE H300pETeHUS M TPOMBIIUICHHBIC
o6pasupl (1.4. cT. 2). Borpocsl, CBsI3aHHBIE C ITPEIOCTABICHUEM aBTOPaM U
XO3SIUCTBYIOIUM ~ CyOBEKTaM,  KOTOpbIE  HCIONB3YIOT  OOBEKTHI
MPOMBIIIJICHHON COOCTBEHHOCTH, JIbTOTHBIX YCJIOBHI HAJIOT000JI0XKECHUS U
KpPEIUTOBAHUS, PEIIAIOTCS B 3aKOHAX O HAJIOrax MU MHBECTULUAX3 U T.JI.

Oco0oro BHMMaHHUS 3aCIYXUBAeT BOIMPOC 00 OTHECEHHHM K YHCIY
HCTOYHUKOB NIATEHTHOro mnpasa HopM ['paxnanckoro koxekca PCOCP.
Kax m3BectHo, ' K PCOCP 1964r. umen B cBOEM cocTaBe 0COOBII pa3fe,
KOTOphlii HaspiBasics «[IpaBo Ha wu300peTeHME, PpAlMOHAIN3ATOPCKOE
MpeyIoKEHUE U MPOMBIIITICHHBIH 00pa3en». B npakTuueckoM OTHOIICHUN
3HAUEHUE JIAaHHOTO pasziena ObUI0 OYCHb HEBEIUKO, TaK KaK OH COAepKall
BCETO JMIIL BOCEMb CTaTe camoro oOmero xapakrepa. [lostomy B
peaslbHOM  KHM3HU  M300peTaTenbCKUe OTHOIICHHS  PEryIHpPOBAIHCH
HOpMaMH [Tomoxenus 00 OTKPBITHSIX, M300pETEHUSIX u
paIMoOHaTN3aTOPCKUX MpemnokeHusx 1973 r. u Apyrux MoA3aKOHHBIX
aKTOB.

1 B xauecmse npumepos MO;ICHO npusecmu cozoauue Bvicweiu namenmmuoti nanamuol
emecmo Ilamenmnozo cyoa, npuceoenue OXpaHHOMY OOKYMEHMY HA NOAE3HYIO
MoOenb HaUMEHOBAHUS CEUOEMeNbCMEd, d He Namenma u op.

2 K coorcanenuro, obewanuvie uzobpemamensim u nameHmMooOIA0AMeENIM HAL0208ble
JIb20Mbl 00 CUX NOP He NPedOCMmASIeHbl, YUMo Cepbe3no mopmosum Bredpenue
HOB0OU MeXHUKU,

[Tocne Bcrymenuss B jaelictBue Ha Ttepputopun Poccun OcHOB
rpaxmanckoro 3akoHomatenbctBa Coroza CCP u pecmyOomuk 1991 r.1,
KOTOpbIE B COOTBETCTBUHU € MocTtaHoBieHueM BepxoBHoro Cosera P®. ot
14 wrons 1992r. «O peryaMpoBaHUU TPaKAAHCKUX MPABOOTHOIIECHUH B
MepHOJ] MPOBEIEHUSI SKOHOMHYECKON pedopMbI»2 TOJIKHBI MPUMEHSATHCS
70 TpHUHATHS HoOBoro I'paxkpaHckoro konekca Poccuu, a Takke B
pesynbtate npuHsaTus [larentHoro 3akona P® pasmen VI 'K PCOCP
1964r. He TONBKO MPAKTHUECKH, HO U (HOPMAIBHO YTPATHJI CBOE 3HAUCHHE.
Ero mecto 3ansn paznen V «lIpaBo Ha n300peTeHue U Apyrue pe3yabTaThl
TBOPUYECTBA, MCIOJIB3YEMBIE B IPOU3BOJACTBE» (OCHOB TIpPa)IaHCKOIO
3aKoHoarenbcTBa. Hopmbl 3TOrO pasgena, Kak, BIPOYEM, U BCE PYyrue
npaBwia OCHOB, SIBISIOTCSA ACUCTBYIOUIMMH B TOM YacTH, B KAKOW OHM HE
npotuBopeyar IlareHTHOMY 3akoHy P® u apyrum 3aKkoHOAATEIBHBIM
aktam PO, npunsateiM ocne 12 urons 1990r.
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MosxHo mpenmonaratb, 4yto Oynymumii ['paxkganckuii kogexc PD,
MPOCKT KOTOPOro pa3pabaThiBaeTCs B HACTOAIIEE BpeMs, Takke OyaeT
MMETh B CBOEM COCTaBE€ aHAJIOTHMYHBIA pasjaen. BrmonHe ecTecTBEHHBIM
SIBJISIETCSI BOMPOC O CMBICIIE €ro CYIIECTBOBAHUSA B YCIOBHSAX, KOTIa
UMEIOTCS CIICIIUATbHBIE 3aKOHBI 00 OXpaHe M HMCIOIh30BAaHUH OTICIIbHBIX
00BEKTOB MPOMBIIIIICHHOW COOCTBEHHOCTH. [IpeacTaBisieTcsi, 4T0O HOPMBI
ATOTO pazliesia MPU3BaHbl BBINOJHATH POJb CBS3YIOLIETO 3BEHA MEXKITY
OOIMMH aKTaMH TPAXKITAHCKOTO 3aKOHOJATENIbCTBA M CIEIHAIbHBIMU
3aKOHOJATETFHBIMA aKTaMU 00 oOXpaHe OOBEKTOB MPOMBIILICHHON
cOOCTBEHHOCTH. B TeopeTHdyeckoM IUIaHe 3TUM IOJTYEPKUBACTCS, YTO
OTHOILICHUS, BO3HUKAIONIMEC B CBA3H C CO3JaHHUEM H HCIIOJIL30BaHUCM
M300pETEHUH, TTOJIE3HBIX MOJIENIEH , TPOMBIIIUICHHBIX 00pa3IoB U JPYTHX
OOBEKTOB MPOMBINUICHHONH COOCTBEHHOCTH, BKIIOUAIOTCA B  cdepy
rpakIaHCKO-TIPABOBOTO PETYJIUPOBAHMS CO BCEMHU BBITEKAIOIIMMHU OTCIOJIA
MoCJeACTBUSAMU. B mpakThueckoM IUTaHE 3TO O3HAYAeT, YTO K 3TUM
OTHOIIEHUSM MOTYT H JOJDKHBI TPUMEHATHCS OOIIHUE TOJIOKEHUS
IPa)XTaHCKOTO TpaBa, B YACTHOCTH HOPMBI 00IIel wactu [ 'paxkaaHCKOTo
kozaekca. [loatomy xoTa ['paxnaHCKuid KOAEKC, paBHO Kak W ApYyrue
OCHOBOIIOJIAraloIfe aKThl TPAKJAHCKOrO0 3aKOHOJATENbCTBA, BPSI JIU
CTOUT HEMOCPEICTBEHHO OTHOCUTh K YHCIY HCTOYHUKOB MATEHTHOTO
MpaBa, 3aKpeIICHHbIE UM TpaBHUJIa HE JOJDKHBI COPAChIBATHCS CO CUETOB
MPU PETYJIUPOBAHUY MATEHTHBIX OTHOLICHU.

ABC. 1991 Ne 26 Cm.733. 2BBC. 1992 .Ne 30,Cm. 1800.

B cootBercTBUHM ¢ 11.2. moctanoBieHus: BepxosHoro Cosera PO «O
BBeZieHUU B JeiictBue IlarenTHoro 3akoHa P®» ot 23 centsiops 1992 r.1
TaHHBIA 3aKOH TMPUMEHSETCS K IMPABOOTHOIICHHUSIM, BO3HUKIIUM TIOCIE
BBEJICHUS €ro B JeicTBuE, T.e. mocie 14 oktsaops 1992r., xorga on Obun
opunmaneHo  omyOnmkoBaH. TakoW  MOAXOA ~— SIBJISIETCS  BITOJIHE
€CTECTBEHHBIM, OJJHAKO OH MOPOXKIAET MHOKECTBO BOIIPOCOB, CBSI3aHHBIX C
NPaBOBBIM  PEKUMOM  paHee  3aperHCTPHPOBAHHBIX  OOBEKTOB
MPOMBIIIJICHHOW COOCTBEHHOCTH, CYyAbOON TMOJaHHBIX, HO €Ile He
pPacCMOTPEHHBIX 3asBOK W T.J1. B OCHOBHOM 3TH BONPOCHI PEUICHBI B
HA3BAaHHOM BBINIE TIOCTAHOBJICHHWH, KOTOPOE B CBS3M C OTHM TaKke
SBIISICTCS BaXHBIM ~HMCTOYHHKOM TIATEHTHOTO TmpaBa. KOHKpeTHBIC
BOIIPOCHI, CBSI3AHHBIE C TEPEXOJIOM OT JICHCTBOBABIICH paHEE CUCTEMBI
OXpaHbl pa3pabOTOK K MAaTEHTHO-MPABOBOW MX OXpaHe, OyayT moapoOHO
pPacCMOTPEHBI HIDKE. 37eCh K€ HEOOXOAMMO OTMETHTh CJEIYIOIIee.
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IIpu3nanue neucTBuss Ha TeppuTopuM Poccun Bcex paHee BbIIAHHBIX
oxpanHbiX J0kyMeHTOB CCCP Ha wu300peTeHHs W TPOMBIIUICHHBIC
o0Opa3iipl, BKIIOYAs AaBTOPCKUE CBHUJIETEIBCTBA U CBHJETENHCTBA, U
yCTaHOBJIEHHE JOOPOBOJILHOTO MOpsiAka WX oOMeHa Ha mnarteHThl P
03HayaioT, uto B P®D B TeueHne 10CTaTOYHO MPOJOKUTEILHOIO BPEMEHHU
OyZer AelcTBOBaTh OMNpENENICHHAs YacTh BBIAAHHBIX B TPEKHHUE TObI
aBTOPCKHMX CBHUJCTENBCTB (CBHICTEILCTB). BbIIaHHBIC paHee MATCHTHI, a
TakK€ TIaTEeHThl, TMOJYy4YCHHbIE B3aMEH aBTOPCKUX  CBHJIETEJIHCTB
(cBumerenbcTB), OyayT NPHU3HABATHCSA HEIACHCTBUTEIBHBIMH Ha OCHOBE
MPOLEAYPHBIX MPaBUJI, YCTAHOBIEHHBIX HOBBIM [laTeHTHBIM 3aKOHOM, HO C
Y4eTOM KPHUTEPUEB IMATEHTOCIIOCOOHOCTH, KOTOpbIe OBUIM 3aKpETUICHBI
NPEKHUM 3aKOHOJATEILCTBOM. DTH MPUMEPHI (a TakKe JPyrue, KOTOpbIe
MOXXHO ObLIO OBl TMPHUBECTH) TOKA3BIBAIOT, YTO, XOTS OCHOBHBIM
HWCTOYHHUKOM IMATEHTHOIO MpaBa cTajl HOBBIM IlareHTHBIN 3akoH PO, B
LEJIOM psiie CiIy4yaeB K OTHOIICHMSIM, CBS3aHHBIM C OXpaHOW W
WCIIOIb30BaHUEM OOBEKTOB TPOMBIIIIEHHONH COOCTBEHHOCTH, Oyaer
MPUMEHATHCST TPEKHEE 3aKOHOJAATeNbCcTBO. I[loaToMy OHO Takxke B
U3BECTHOM CMBICJIE MOKET paccMaTpUBaThCsl B KayecTBE HCTOYHHUKA
MaTEHTHOIO MpaBa.

8 2. [MoO3aKOHHbIE aKMbI

BaxHylo rpynmy HCTOYHMKOB IaT€HTHOTO IpaBa o0Opa3yroT
IIOA3aKOHHBIC aKThl, NPUHATHIE B pasBuTHe llateHTHOrO 3axkona P® u
JIpyrux 3aKOHOAATEIBHBIX aKTOB. VX CyIeCTBOBaHHUE SIBISAETCS BIIOJIHE
€CTECTBEHHBIM, IIOCKOJIbKY B OJHOM 3aKOHE HelenecooOpa3Ho, ga |
HEBO3MOXKHO  yperyJumpoBaTb Bce 0€3  HMCKIIOYEHHMsS  BOIPOCHI,
BO3HHUKAIOIIME B  paccMmarpuBaeMoil  chepe. MHorue mnpaBuia,
MIOCBSIIICHHBIC CPAaBHUTENBHO YAaCTHBIM BOIPOCAM, HAIpUMeEp IpaBUIIa

ocpop-

BBC. 1992 Ne 42.Cm. 2320.

MJICHHSI OTIENBbHBIX JOKYMEHTOB 3asBKH, HOCSIT BO MHOTOM
TEXHUYCCKHHA XapakTtep. VX TmoMmemeHWe B OJUH aKT C HOPMaMH,
UMEIOIUMHU  JJI1  OXpaHbl OOBEKTOB MPOMBINIICHHOW COOCTBEHHOCTU
MPUHIMITHATFHOE 3HAYCHHUE, eBa JIU ObUTO OBl yMecTHBIM. Kpome Toro,
3aKOH JOJDKEH 00Ja1aTh W3BECTHOM CTAaOWIBHOCTBIO, IOJOOHEIE KE
MpaBWJIa  JIOCTATOYHO  OBICTPO  MEHSIOTCS B COOTBETCTBHH  C



Ilamenmnuoe npago - A.I1. Cepeees 30

noTpeOHOCTAMHU BpeMeHH. HakoHel, HeKOTOpBIE MOJI0KEHUS 3aKOHA MOTYT
IIOHUMAThCSl B CAMOM PA3JINYHOM CMBICIIE U TOTOMY OOBEKTHUBHO TPEOYIOT
cBOero ToskoBaHusi. OHO BO MHOTOM 00€CHeUMBaECTCS 33 CUET MPUHATHS
MOJI3aKOHHBIX aKTOB. TOJIKys U pa3bACHAA 3aKOH, KOMIIETCHTHBIE
roCy/lapCTBEHHBIE OpraHbl, M IpexJae Bcero IlaTeHTHOe BenOMCTBO,
IIPOBOJIAT ONPEEICHHYIO TOCYAAPCTBEHHYIO TATEHTHYIO MOJIUTHKY.

B paccmarpuBaeMoii 00macTu moa3aKOHHBIE aKThl B OCHOBHOM HOCSIT
o0l Xapakrep, T.€. paCHpOCTPAHAIOTCS Ha BCEX JHUI, TaK WJIM HHA4ye
CBSI3aHHBIX C OXPaHOM M WCIOJIB30BAaHUEM OOBEKTOB MPOMBIIUICHHON
coOcTBeHHOCTU. HampoTuB, BEIOMCTBEHHBIX M JIOKQJIBHBIX aKTOB
OTHOCUTENIbHO HeMHOro. Cpein MOA3aKOHHBIX aKTOB OOMIETO XapakTepa
pa3nuyaroTcsi HOpMaTUBHBIE akThl, NpuHATHIE [IpaButensctBom P®D, u
HOpPMAaTHUBHBIE aKThl, IpUHATHIE [ laTeHTHRIM BeqoMcTBOM PO.,

K xomnerenuuu IlpaButensctBa IlatenTHbili 3akoH P® otHec
pelIeHre TaKUX Ba)KHBIX BOIIPOCOB, KaK OMNpeJieJIeHHue MPaBOBOTO CTaTyca
denepanpHoro ¢onma uszodperenuit Poccum (ct. 9), yTBepKmeHue
[TonoeHnus 0 MaTeHTHBIX MoBepeHHBIX (1. 3cT. 15), ycraHOBICHHE BUIOB,
pa3mepa U CpOKOB yIUIaThl MaTeHTHBIX monutuH (cT. 33)u ap. Kpome Toro,
B COOTBETCTBHHM C nocTaHoBiieHrneM BepxosHoro Cosera PO «O BBeneHun
B gnedictBue IlatenTtHoro 3akoHa P®» or 23 cenrsaops 1993 r.
IIpaBurenscTBy PO nopyyeHo noaroToBUTh U U34aTh HOPMATUBHBIE AKTHI
O TOPSIIKE MCIIONb30BaHUSI M300pPETEHUH W MPOMBIIUIEHHBIX 00pa3lioB,
OXpaHsEeMbIX JCUCTBYHOIMMU Ha Tepputopun PO  aBropckumu
CBUACTENBCTBAMU  Ha  HM300peTeHHe U  CBUJETENIbCTBAMU  Ha
MIPOMBIIIJICHHBIA 00pa3el], W BBIIUIATHI WX aBTOpPaM BO3HATPaXKICHUS, O
MOpsAIKEe OOpalieHUus C CEeKPeTHbIMH H300pPETEHUSMHU, IOJIE3HBIMU
MOJICTIIMU ¥ TIPOMBIIUICHHBIMA 00pa3lilaMd M KOMIICHCAIlMU 32 WX
3aceKpedyrBaHue, O TapaHTHUSAX MpaB pabOTAIOIIMX Ha TOCYAapCTBEHHBIX
MPEANPUATHAX, B OpPraHU3alUAX, YUPEKICHUSX aBTOPOB H300pETCHHIA,
MOJIE3HBIX MOJIENe M MPOMBIIUIEHHBIX 00pa3loB u np. Hekoropwie u3
Ha3BaHHBIX BBIIIE AKTOB YK€ MPUHATHIL, Npyrue HaxXoAsTCs B CTaJAUU
MTOATOTOBKH.
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1 Cwm., nanp.: Tlonoscenue o namenmHuulx nosepennvix, yme. nocmanogienuem Cosema
Munucmpos P®@ om 12 ¢pespans 1993 2. [/ ITIuJl. 1993. e 5—6. C. 22—24;
nocmanosnenue Cosema Munucmpos P® om 12 wions 1993 2. «O nopsoke
UCNONBL308AHUL  U300OpemeHUll U NPOMBUULEHHBIX — 00paA3y08,  OXPAHIEMbIX
delicmgyrowumu  Ha meppumopuu P® asmopckumu ceudemenbcmeamu Ha
uz06pemenue U CEUOECMEeNbCMBAMY HA NPOMbIUIEHHbI 00pasey, U GbINIAmbl UX
asmopam eosnazpasicoenus» | CAIIII. 1993 Ne 29.Cm. 2681;u op.

Bonpmias posib B peryJampoBaHUU MaTEHTHBIX OTHOLIEHUN OTBOJAUTCS
aktam [latenTHOro BemomctBa. B coorBercTBUU co cr. 2 IlaTreHTHOTO
3akoHa, a Ttakxe I[lonoxxkennem o Komurere Poccuiickoit denepanuu mno
IIaTEHTaM U TOBapHBIM 3HAKaM, YTBEpkKACHHBIM Yka3oMm IIpesunenra PO
or 12 despans 1993 1. Ne 223' [TareHTHOE BEJOMCTBO pa3pabaThIBaeT,
MPUHUMAET W U3JaeT MpaBWIa U Pa3bsACHEHUS 1O NPUMEHEHUIO
3aKkoHOmarenbctBa P® B obOmacth  OXpaHBl  MPOMBIIUICHHOU
cOoOCTBEeHHOCTU. BaxHeillmee mnpakTHYeCKOe 3HAYCHHE B OJTOM IUIAHE
UMerT yrBepkaeHHble [lateHTHRIM BemomcTBOM 20 centsops 1993 r.
HoBbIe [IpaBuia coctaBieHus, MOJa4l U PACCMOTPEHUS 3asBKU HA BbIIAYy
naTeHTa Ha u3oOpereHue?; [IpaBuia cocTaBieHHs] U MOJAa4YM 3asABKU Ha
BbIJIauy CBHJICTENIHCTBA HA TIOJIE3HYIO MOJIENH3;

[IpaBuia cocraBieHHs W TOJAYM 3asBKM Ha BbIIady IaTeHTa Ha
MpPOMBIIIICHHBIH oOpazend. OHuM cozepxkar Ooyiee TOAPOOHYIO IO
cpaBHeHHIO C [laTeHTHBIM 3aKOHOM HOpPMAaTHBHYIO HWH}OpMaIuo 00
oopmieHnn 3asBOK, UX cocTaBe, (hopMax HEOOXOIUMBIX JOKYMEHTOB U
T.II.

[ToMuMo mpaBmII, KacarOLUIUXCS COCTABICHMS M IMOJA4YM MATEHTHBIX
3asB0K, IlateHTHRIM BemomcTtBOM 16 depamss 1993F. yrBepkacHBI
[IpaBmwia mpoBeleHHWS  aTTECTAllM W PETUCTPALlMM  TATEHTHBIX
noBepeHHbIXD, a 25 nrons 1993 1. — [lpaBuia momayum U pacCMOTPEHUS
XOaTaliCTB O IPEKpalleHUM AcicTBUA Ha Teppuropun PD aBTOpcKuX
ceungerensctB CCCP  nHa wm300perenms, cBugetenbctB CCCP  Ha
MIPOMBIIIICHHBIE 00pasibl, a Takke nmareHToB CCCP, BBIIaHHBIX HA UMS
I'ocynapcrBennoro ¢onna uzobperernnii CCCP, u Beimaun nmareHtoB PO
Ha ocTaBmmiics cpok6, u ap. Uro kacaercs paszwpsicHeHuu IlareHTHOTO
3aKOHA, TO OHH, NPUHHMMAasi BO BHHMaHUE MPEIIIECTBYIOLIYIO MPAKTHKY,
MOTYT HMETh (OpPMY pa3TUYHBIX HMHCTPYKIHMA, MPaBWI, Pa3bsCHCHHH,
MOJIOKEHUH W T.N. YKa3aHHbIE aKThl, €CIM TOJbKO MPU HUX H3AAHUU
[lareHTHOE BEAOMCTBO HE TMPEBHIIIAET CBOEW KOMIIETEHLIMH, HOCST
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00s13aTeNBHBIN XapaKTep U JOJDKHBI HCIIONHATHCS BCEMU 0€3 MCKITIOUEHUS
JINIAMH.

K duciny BENOMCTBEHHBIX IOJ3aKOHHBIX aKTOB  OTHOCSITCS
HOpPMAaTHUBHBIE aKThl PAa3JIMYHBIX MUHUCTEPCTB U BEIOMCTB, IOCBSIIEHHBIE
pPa3sBUTHIO HM300peTaTeNbCTBA, OXpPaHE W HUCIHOJB30BAHUIO OOBEKTOB
IIPOMBIIIICHHON COOCTBEHHOCTH B COOTBETCTBYIOLIEH OTPACIM HAPOJHOTO
xo3siicTBa. KonmnuecTBo Takux akToB, paBHO Kak U cepa ux

" TTuJl. 1993 Ne 5—6.C. 19—214a PB. 1993, e 234 (403).
3 Tam oce. C. 22—31.

4 Tam sce. C. 32—39.

5 ITuJl. 1993.Ne 5—6.C. 24—27.

6 PB. 1993. /e 129 (298).

NeCcTBUS, B TIOCTeIHEE BPEMs 3HAUUTENIbHO YMEHBIININCH B CBSI3U C
pedopMOil TATEHTHOTO 3aKOHOJIATENIbCTBA, a TAKKE COKpPAICHUEM YHCIia
OTpaclieBbIX MHUHHCTEPCTB. BeJOMCTBEHHBII XapakTep UMEIOT, OJTHAKO, U
HEKOTOpble  aKkThl  [laTeHTHOrO  BEIOMCTBA,  PErJIAMEHTHUPYIOIIUE
BHYTPEHHIOIO  JEATEIbHOCTh  OpraHu3alui, KOTOPHIM  IOPYYECHO
BBIMIOJIHEHUE  OTHCNBHBIX  (DYHKIMHA, 3aKpElJICHHbIX 3aKOHOM 32
[TateHTHBIM BEIOMCTBOM, B YacTHOCTH Bcepoccuiickoro Hay4dHO-
HCCJIEN0BATEIbCKOIO HHCTHUTYTA roCy1apCTBEHHOMN MIaTEHTHOMN
IKCTepTU3bl, Poccuiickoi rocy1apCcTBEHHOM aTEHTHOW OUOIMOTEKH U JIp.

JlokanpHble MOA3aKOHHBIE AKThl MPEACTABIICHBI, C OJHOW CTOPOHBI,
HOPMAaTUBHBIMH aKTaMU MECTHBIX OPTraHOB BJIACTH M YIpaBIIEHUS, a C
JIPYrol — BHYTPUOPTaHU3AIMOHHBIMUA aKTaMU YUPEKJICHUM, CBA3aHHBIX C
OXpaHOM U HUCIHOJb30BaHUEM OOBEKTOB IMPOMBIIUIEHHONH COOCTBEHHOCTH.
Uwucno akToB, MPUHATHIX B paccMaTpUBaeMoi cpepe MECTHBIMH OpraHaMH
BJIACTH M yIIPaBJICHHUs, KpaliHe orpaHU4YeHo. B kauecTBe MpuMepoB MOXKHO
npuBecTH pacnopsbkernue mapa Cankr-llerepOypra ot 1 urons 1992r. «O
MPaBOBOM  OXpaHEe  MHTEIUIEKTyalbHOW  coOcTtBeHHocTH  CaHKT-
[TerepOypra»l, monOXkeHUST O PErHOHANBHBIX (OHAAX TOIICPKKU
NeSITeNIbHOCTH u3zobperareneit u HOBaTOPOB u T.I0.
BuyTtpuopranusaiimonable HOpMaTUBHBIE aKThl, ACHCTBYIOLIUE B Mpeenax
M3JIaBIIUX MX OpPTaHM3allii, BKJIIOYAIOT B CBOM COCTaB WHIUBHUIYyalbHbIC
ycTaBbl (MTOJIOKEHHSI) TEX FOPUINYCCKUX JIUI, KOTOPbIC 3aHUMAIOTCS
OXpaHOM ¥ OpraHU3aIMeH WCIOJb30BaHUS OOBEKTOB IPOMBIIIUICHHON
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COOCTBEHHOCTHM KaK OJIHUM W3 OCHOBHBIX BHJIOB CBOEH YCTaBHOM
nestenbHocTH. Crofia e OTHOCATCA MpaBWiIa UX paboThl, JOKHOCTHBIE
MHCTPYKIIMU OTIENbHBIX paOOTHUKOB M T.NM. PaccMmarpuBas cucremy
MO/I3aKOHHBIX aKTOB, MOCBALICHHBIX OXpaHE M HCIOJIb30BAaHUIO OOBEKTOB
MIPOMBIIIJICHHONH COOCTBEHHOCTH, HEJb3sl HE 3aTPOHYTH BOINpPOCca O Cyabbe
T€X MHOTOYMCIICHHBIX aKTOB, KOTOPbIE€ ObUTM MPUHATHI A0 BCTYIUICHUS B
cuiny HoBoro JlarentHoro 3akoHa P®. K coxxaneHuio, B MOCTaHOBIEHUU
BepxoBnoro Cosera P® «O BBenenuun B AerictBue [laTeHTHOro 3akoHa
P®» ot 23 cents16ps 1992r., kpome oOmmx ykazanuid [IpaBurenscTBy o
MIPUBEJICHUN 3aKOHOJATEIbCTBA B COOTBETCTBHE C BHOBb IMPHUHITBHIM
3akoHoM, 00 3TOM HHuero He roBoputcs. Kak mpexacraBnsercs, Obl10 OB
HEBEPHBIM YTBEPKJIECHHE O TOM, YTO BCE€ OTHU aKThl ABTOMAaTHYECKH
yTpaTuiu cuily. be3ycioBHO, Takas ydyacTh IOCTUIJIA 3HAYUTENIBHYIO YacTh
n3 Hux. Hampumep, mpekpaTtuinm cBoe NEWCTBHE BCE T€ HOPMATHBHBIC
aKThl, KOTOpPBIE KaCAJIUCh Pa3pEIIMNTEIBLHOIO MOPSIKA TATEHTOBAHMS

" Becmnux Canxm-Ilemepbypeckoeo 2opoockozo Cosema Hapoonvix oenymamos. 1992,
M 11.C. 60—61.

O0BEKTOB TMPOMBIIUICHHOW COOCTBEHHOCTH 3a TpaHHIEeH, oOMeHa
IIATEHTOB Ha aBTOPCKUE CBHUIETENIBLCTBA M Ip. HexkoTopsle M3 MpexHUX
AKTOB IPOJOJIKAIM JEHCTBOBaTh B TOW CBOEM 4YacTH, B KaKOW OHHM HE
IIPOTUBOPEYMIM NPUHATOMY IlaTeHTHOMY 3aKkOHY, M IO TOTO MOMEHTA,
MoKa OHM He OBUIM 3aMEHEHBl JIPYTMMHU akTamu. HakoHer, oTaenbHbIe
[10/I3aKOHHBIE aKThl, HECOMHEHHO, OyAYT IPUMEHATHCS U B JaJIbHEHIEM B
CBSI3U C TeM, 4TO Ha Teppuropun PP Oynyr aeiicTBoBaTh Te aBTOPCKUE
CBHJIETENIbCTBA, KOTOPBIE UX BJIAJIEIIbIbl HE OOMEHSIOT Ha NaTeHThl PO,

8§ 3. CyOdebHasi npakmuka

Crnemyst mpaBOBOM TpaaulUd OOJBIIMHCTBA EBPONEHCKUX CTpaH,
npaBoBasi cuctemMa Poccuu MpoBOAUT AOCTATOYHO YETKOE pa3Me’KeBaHUE
Mexay chepamMu IpaBOTBOpUYECTBA U IMpaBonpuMeHeHus. Cuuraercs, 4To
HOBBIE IMPABOBbIE HOPMBI CO3JAIOTCS JIMIIb OpraHaMU TOCYAapCTBEHHOU
BJIACTM W  YIpaBJICHUs;  MPEporaTuBodl  CyAeOHBIX M  HHBIX
MPaBONPUMEHUTEIBHBIX OPraHOB SIBJIETCS IPUMEHEHHME 3aKOHA K
KOHKPETHBIM >KM3HEHHBIM CUTyalusiM. B 3Toil cBsA3M cyneOHble pelieHus
M0 KOHKPETHBIM MATEHTHBIM JeJlaM HE MPUOOPETAOT MPELEeJCHTHOTO
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3HaYeHHUsT B CMbICIE OOIIC003aTeIbHOCTH JAHHBIX pPELICHUNA MpU
paccMOTPEHUH aHAJIOTUYHBIX /171 B OyAYIIEM.

JTO, OIHAKO, HE O03HA4aeT, 4YTO cyneOHas TMpakTUKa MpU
pPaccCMOTPEHMH NATEHTHO-TIPABOBBIX CIOPOB BOOOIIE HE UIpaeT HUKAKOH
poiu B mpaBoBoii cucteme Poccun. CoBepiieHHO 04€BUIHO, UTO 0€3 yyera
IIPAKTUKY HEBO3MOJKHBI HU AEATENBHOCTb CYJI0B, HU (DYHKIIMOHUPOBaHHE
3aKOHOJATENbCTBA, HU  PA3BUTHE IOpPUAMYECKOM Hayku. JlaHHOE
MIOJIOKEHHE HEOJHOKPATHO MOJYEPKUBAIOCh BEIYLUIMMH POCCHUMCKUMHU
yUeHBIMU-IOpUCTaMU], KOTOpbIE paccMaTpUBAIOT CyIeOHYIO NPAKTHUKY B
KadyecTBe 0coOoro mpaBoBoro ¢eHOMEeHa, He CBOJUMOTO HHU K
OpraHm3atopckoii  (mporeccyalpHOM)  NESATEIBHOCTH  CYIOB  TIO
OCYILLECTBJICHUIO MPABOCYIUsl, HU K PEIICHUSIM CYyJIOB MO KOHKPETHBIM
nenaMm. Hapsiny ¢ npaBoBbIMH HOpMaMM cyaeOHas MpPaKTHKA SIBISETCS
BaXHBIM 00BEKTHBHPOBAHHBIM 3JIEMEHTOM IPAaBOBOIO peryaupoBaHus. Ee
MECTO U POJIb B CHUCTEME IPABOBOI'O PErYIMPOBAHUS OMPEIENSIOTCS, C
OJTHOW CTOpPOHBI, HEOOXOAMMOCTBIO KOHKPETH3allMM INPaBOBBIX HOPM B
nporecce UX NPUMEHEHHUs, a ¢ APYroil — HEe0OXOAUMOCTHIO BOCIIOTHEHHUS
mpoOeIoB B MpaBe, KOTOPhIE HEM30EKHO TOSIBIISIOTCS B OBICTPO TEKYIIEH
xu3HH. Takum oOpa3oM, cyneOHas MpaKTUKa — 3TO CIOXXHBIIUECS MpPU
paspelieHny  CylaMu  OJHOPOAHBIX  KOHKPETHBIX /i€l  IIPABOBBIE
MIOJIOKEHHMSI, BEIpaOOTaHHBIE B

Cm., nanp.. Anexcees C.C. Obwas meopus npasa. M-, 1981. T.1.C. 346

pe3yabTare eInHO0O0pa3HOr0 U MHOTOOOPA3HOTO MPUMEHEHUSI HOPM
K OTHOUICHUSIM, HE yPErYJINPOBAaHHBIM C HCYEPIIBIBAIOIICH SICHOCTBIO MIIN
HETOJHO YPEryJIMpPOBAHHBIM COOTBETCTBYIOIIUM 3aKOHOM*. Barisg Ha
CyleOHYI0O TpPaKTUKy KaK Ha YCTOSBINYIOCS JIMHHIO B JEATEIHHOCTH
CyAeOHBIX OpraHoB II0 pPAa3peUICHUI0 OJHOPOAHBIX €N pPa3JIeiseTcs
MHOTHMH yUYEHBIMUZ.

CyneOHasi mpakTHKa Kak 00bEKTHBHOE MTPABOBOE SIBJICHUE BHICTYIIAET
B CHCTEME IPABOBOTO PETyJIMPOBAHMS NMAaTCHTHBIX OTHOIICHUH B Poccuu B
Tpex OcHOBHBIX (popmax. [lepByio m3 HuUX 0OpaszyeT TeKymias MpaKkTHUKa
MECTHBIX CYJOB IO Pa3peIICHUIO MAaTeHTHBIX JeJ. 37eCh HaKaIuIMBaeTCs
MEPBBIA OMBIT MPUMEHEHHUs MAaTEHTHOTO 3aKOHOAATEIhCTBA, HAMEUAIOTCS
JIUHUM PEIICHUS TE€X WJIA MHBIX KAaTETOPHH MATCHTHBIX JIEN, BBISBIISIOTCS
HECOBEpIICHCTBA W MpoOeibl MATeHTHOTO TmpaBa. JIaHHBIA  OMBIT
00001I1aeTCsT BBIMIECTOSIIIIMMHU CYJaMHU, HEPEIKO HamOojiee HHTEPECHBIC
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WIM THUIWYHBIE JleJla TPUBOJATCS B MyONMKAaNMAX HAaydyHBIX U
MpaKkTHYECKUX pabOTHUKOB. Ha ocHOBe m3ydeHus n 00001IeHus CyaeOHOM
MPAKTUKH 3TOTO YPOBHS BBIMTYCKAIOTCS pa3iIMuHble COOPHUKHU U 0030DHI, B
YaCTHOCTH €KETOJIHble KOMMEHTapuu cyneOHoi mpakTtuku. [IpuBogumbie
B HMX pEIIECHUS 110 KOHKPETHBIM IAaTEHTHBIM JI€1aM MMEIOT Ba)XXHOE
3HAYEHHUE NI TIOHUMaHUS Pa3BUTHUS CyIAeOHON MPAaKTUKH, OAHAKO OHH HE
00J1aJIal0T IOPUANYECKON CUIIONW UCTOYHUKOB IMTATEHTHOTO IIPaBa.

Bropoit ¢opmoii BeIpakeHUs CyACOHOW TPAKTUKU SBISIOTCS
pemenust BepxoBuoro Cyna Poccuu 1mo KOHKpETHBIM MATEHTHBIM JejaM,
PacCMOTPEHHBIM UM TIO TIEPBOM MHCTAHIINH, B KACCAIIHOHHOM TIOPSIIKE WA
B nopsiake Hagzopa. Kak mpaBuio, Hanbosee NPUHIMIHAIBHBIE PELICHUS
nyonuKyroTcs B oduimanpHoM OroutereHe BepxoBHoro Cyna, a Takxke B
Pa3IUYHBIX OPUIUIECKIX cOOpHUKAX. COTTIaCHO CIOXUBIICHCS TPATUIIHH
3TH TyOJHMKAMKW CHA0XKAIOTCS 3aroJIOBKaMH, OTPAKAIOUMIMMH  CYTh
pelIeHHs ¥ TOMOTAIOLIMMH MPAKTUYECKUM pabOTHUKAM OPHEHTHUPOBATHCS
B COOpPHUKAX U BECTH CUCTEMATH3UPOBAHHBIN yUET CyIeOHON MPAKTHKH.

OcHoBHOW 1enbl0 myOnuKanuu pemeHuit BepxoBnoro Cyna mo
KOHKPETHBIM JIeJlaM SIBJISIETCSl OPHEHTALUs] HMKECTOSIIUX CYIOB M BCEX
JUL, TOJKYIOIIMX 3aKOH, Ha IPABWJIBHOE NPUMEHEHUE IaTEHTHOIO
3aKOHOJATENIbCTBA NPHU PA3PEIICHUU OTICIBHBIX BOINPOCOB HAaTEHTHOIO
npaBa. Kak BepHO oTMewaeTcs B JUTEparType, Takas IpaKkTUKa AaeT
IPELEACHT TOJIKOBaHUs npaBa3. B oTinyue ot npeneneHTa Kak

" Cm.: Bunvnsnckuti C.H. Jlexyuu no cogemcxomy epaxcoanckomy npagy. Xapvros, 1958.
C.57.

2 Cm., nanp.. Hoghgpe O.C. Cosemckoe epascoanckoe npaso. JI., 1958.C. 44; Hosuykuii
U.F. Ucmounuku cogemckozo epaxcoarckozo npaea. M., 1959.C. 125;u op.

3 Cm.'. Benzcepoe A.b. O npeyedenmnom moakosanuu npaeoeoi Hopmwvl Il Vuenvie
sanucku BHUHC3. M., 1966.Buin. 6,C, 3.

HMCTOYHMKA TIpaBa MPELEICHT TOJKOBAaHUS HE CO3/1a€T HOBOU
IOPUANYECKOM HOPMBI, a CBA3aH C Pa3bSICHEHUEM YK€ CYIIECCTBYIOIICH
HOPMBHI TIPaBa, ¢ BEIPAOOTKON OMPEACIEHHOTO YCTOSIBIIETOCS MTOJIOKECHHSI O
MPUMEHEHUH HOPMBI MpaBa M0 aHAJOTUYHBIM JienaM. SIBsisichk 00pa3iom
MPAaBUJIBHOIO0 IIPUMEHEHU HOPMEL IIpaBa, IPELENEHT TOJIKOBAHUS B CUILY
CBOEH yOeauTeNnbHOCTH, MH(POPMATHUBHOIO XapakTepa, HEOJHOKPATHOTO
MNPUMCHCHUS ITOJTYy4acT O6H_I€I/I3BGCTHOCTL, yCTOfI‘-IHBOCTB " YUUTBIBACTCA B
CyneOHON JIesATeNbHOCTH MNpU NPUMEHEHWH HOpMbl TpaBa’. Pemenus
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BepxoBHoro Cyna mo Hambosee BaXKHBIM JeIaM TOJIY4aloT MIUPOKYIO
W3BECTHOCTh, HAa HHUX CCHUIAIOTCS YYEHBIE W aJBOKATHl W T.1. Takum
obpazom, pemenus BepxoBHoro Cyna 1o HEKOTOPHIM KOHKPETHBIM
MAaTEeHTHBIM JIeJlaM, HE CTAHOBSICh HOBOM HOPMOW IIpaBa, B U3BECTHOU Mepe
MpUOOPETa0T HOPMATUBHOE 3HAYCHHE, UMEIOT OOIINI XapakTep, SBISSACH
CBOETO pojia 00pa3loM pelnieHus yepe3 npuMep. B ctporom cmeicie cioBa
OHH HE OTHOCSITCS K UCTOYHHKAM MMaTEHTHOTO MpaBa, HO OJIM3KU K HUM I10
CcBOUM (DYHKIIMSIM U Ha3HAYCHUIO.

Hakonen, Ttpetheit ¢opmoif, B KOTOpoW cyaeOHasi NpaKTHUKa
BbIpaXkaeTcsi B OOOOIIEHHOM M KOHIICHTPUPOBAHHOM BHUJE, SBISIOTCS
PYKOBOZSIINE OCTAaHOBJIEHUS U pa3bsicHeHUs] BepxosHoro Cyna Poccun.
Bepxosnsiii Cy HajzieneH mpaBoM paccMaTpuBaTh MaTeprabl 0000IEeHUSs
CyneOHON MpakTUKU M J1aBaTh PYKOBOISIIME pPa3bsCHEHUS CylaM IO
BOIIPOCaM MPUMEHEHUS MaTeHTHOT'O 3aKOHOAATEIbCTBA MPU PACCMOTPEHUN
CyneOHBIX JdeNl. OTH PYKOBOISIIME pa3bsCHEHUS YK€ HE CBS3aHbI
HEMOCPEACTBEHHO C PEIIEHNEM KOHKPETHBIX MAaTEeHTHO-TIPABOBBIX CIIOPOB,
a MPEICTABIAIOT co00i pe3ynbraT 0000IIeHNs Cy1e0HON NPaKTHKU. XOTs
no ceoemy crarycy BepxoBHbiii Cya JOJDKEH JIMIIL Pa3bsCHATH CyAaM,
KaK MpaBUJIBLHO MPUMEHSTH JCHCTBYIOIINE HOPMBI IIpaBa, Ha MPaKTUKE UM
CO3/1a€TCsl HEMAJIO TaKUX HOPM, KOTOpbIE HE TOJBKO MO BHEIIHEMY BHUY,
HO U IO CBOEMY COJEP>KaHHI0O HUYEM HE OTJIMYAIOTCSI OT HOBBIX HOPM
npaBa. PykoBogsmue paswsicHenus BepxoBroro Cynma 00s3aTenbHBI IS
CyIOB, YY4aCTHHKOB TMpoIlecca W BOOOIIE JIOOBIX JHI], MPUMEHSIOIINX
3aKkoH. B ciywae, ecnu pernieHHe MO KOHKPETHOMY i€y MPOTHBOPEUUT
npaBmwity, CHOpPMYIHMPOBAaHHOMY B  PYKOBOJSIIEM TOCTAHOBJICHUU
BepxoBnoro Cyna, 310 penieHue moajexut otMmeHne. [loatomy mmerorcs
BCE OCHOBAHMS JUIA TOTO, YTOOBI OTHECTH PYKOBOJAIINE MOCTAaHOBJICHUS
[Inenyma BepxoBHoro Cyna Poccuu K 4MCIly MCTOYHHUKOB IMATEHTHOTO
mpasa.

B Hacrosimiee Bpemsi BepxoBubiM Cynom Poccun moka He MPHUHSTO
CIICIINAJIbHBIX IIOCTAHOBJICHUH II0 IMMPAKTHUKEC MIPUMCHCHU S HOBOI'O

Cm.: Cyoebnas npaxkmuka 6 cosemckoti npagogou cucmeme | I1oo ped. C.H. Bpamycs.
M., 1971.C. 58—59. 2*

MAaTEeHTHOTrO 3aKoHonarenbcTBa. Cynbl B CBOEH MPAKTUYECKOM
ACATCIIBHOCTH PYKOBOJACTBYIOTCA IMOCTAHOBJIICHUCM HHGHYMa BerOBHOFO
Cyna CCCP or 15 wnHos6ps 1984. «) nmnpuMeHeHHH CyJdamMu
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3aKOHOJATEIbCTBA, PETYJIUPYIOLUIET0 OTHOLIEHHS], BOSHUKAIOLIUE B CBSI3U C
OTKPBITHAMH, U300pETEHUSIMH, PALlIOHATU3ATOPCKUMU MPEIJIOKEHUIMU U
MIPOMBIIIICHHBIME 00pa3iamu».'

Cnenyer OTMETUTH, 4YTO JO HACTOSILIErO0 BpeMEHU cyneOHas
MpakTUKa MO NaTEeHTHBIM JieJlaM 4pe3BblUaiiHO ckyma. Hampumep, B
ropoackom cyne Cankr-IlerepOypra, ropoga ¢ MHATH MUJUIMOHHBIM
HaceJIeHHUEeM U OOJBIIMM HAyYHO-TEXHHYECKHM IIOTCHLUAIOM, 3a TOJ
paccMmarpuBaeTcs He OoJiee ecsATKa Jell, CBI3aHHbIX C HapyIIEHUEM IMpaB
Ha 00BEKTHI IPOMBIIIICHHON COOCTBEeHHOCTH. [IpH4MH TakoTro MOJI0KEHUS
HecKoJIbko. OCHOBHON M3 HHX /IO CAMOTO HEIaBHETO0 BPEMEHH OBbLIO TO,
YTO NaTeHTHas popMa OXpaHbl, HECMOTPs Ha (hopMalIbHOE pa3pelIeHue Ha
ee HCMOJb30BaHUE, B JCHCTBUTEIBLHOCTH POCCUUCKHUMH H300peTaTesiMu
MOYTH HE MPUMEHsUI ach. [[aTeHTHI BbIAABAINCH TPAKTUYECKU OJJHUM JIUIIIb
MHOCTPAHHBIM  3asBUTENSAM, KOTOpBIE, OJHAKO, BBHJAY 3aKpPBITOCTH
COBETCKOro oOIIecTBa M OTCYTCTBUSL CpPEACTB KOHTPOJS HE HUMEIH
peaibHOM BO3MOKHOCTH B JIOJDKHOM CTENEHU CIEIUTh 3a COOJI0JCHHEM
MpUHAUICKAIUX UM TpaB. OTCYTCTBUE MATEHTHBIX IPaB y POCCUUCKHUX
rpaxJaH M  OpraHu3aluil  eCTeCTBEHHBIM  00pa3oM  HCKIIIOYajo
BO3HUKHOBEHHE CaMOIl paclpoCTpaHEHHON KaTeropuu MaTEHTHBIX CIIOPOB,
CBSA3aHHBIX C HAPYIIEHNUEM YY>KHX [TaTEHTHBIX MPaB.

Kpome TOro, B COOTBETCTBUHU C paHee JEHCTBOBABUIMM COBETCKUM
M300peTaTeIbCKUM TIPAaBOM MHOTHE CIIOPBI, BO3HHUKAKOIIHE B cdepe
M300peTaTeNbCTBa, MOAJISKAIN Pa3pEIICHUIO B aIMUHUCTPATUBHOM, a HE B
cyaeOHOM mopsinke. Tak, cyny ObUTH HE TOJBEAOMCTBEHHBI CIIOPBI O
NPU3HAHUU 3aABJICHHOTO DPELICHUS HM300pETeHHEM WM MPOMBIIUICHHBIM
o0pa3momM, CIOpbl O TPUOPHUTETE, CIOPHI, CBSI3aHHBIE C OTKAa30M B
MPUHITHHA K PACCMOTPEHHIO 3asiBKA HAa H300PETEHHUE WU MPOMBIILICHHBIN
obpazer, W JAp. OTH W HEKOTOPhIE Jpyrue KaTeropuu CIIOPOB
paccMmarpuBainch opraHamu [laTeHTHOrO BEIOMCTBA, B YaCTHOCTH
KonTtponbsHbIM COBETOM HAYYHO-TEXHHUYECKOU AKCIEPTHU3BI
I'ockomuzoOperenuii2. Ilo psigy CmoOpoB, OTHOCSIIUXCS K CyneOHOU
MOJIBEZIOMCTBEHHOCTH, B 00513aTEILHOM TOPSIJIKE MMPUMEHSUITACH MPOIeaypa
I0CYe0HOTO yperyIupoBaHust (CIIOPBI O MPABHIBHOCTH IO/

* BBC. 1985 M2 1. C.13—-18.
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2 B smoil c6sa3u uzeecmuulii unmepec npedcmasnsiiom pewenuss Konmpoavnozo cogema
no omoenvHbLIM Oenam, Komopwvle NYOIUKOBAUCHL 8 JCYypHan «Bonpocwl
U306pemamenbCcmea» U HeKoOmopwvlx Opyeux U30AHUAX U NOKA3bI8ANU NOZUYUIO
IKCHEPMHOU NPAKMUKU 8 HAUDOLee CLONCHBIX UTU MUNUYHBL CUTY AYUAX.

HSKOHOMMH, pa3Mepa, MopsaKa U CPOKOB BBIIJIATHl BO3HATPaKICHUS
copel 00  yCTaHOBJICHMHM  HWCIOJB30BaHUS  HW300pETCHHS WU
MPOMBIIUICHHOTO 00pa3iia M [Ip.), YTO Takke OOBEKTHBHO YMEHBIIAIO
KOJIMYECTBO CIIOPOB, TOXOAIIUX 10 CYy/a.

Hakonern, ¢paktopamu, ciepKuBarOIMUMH oOpalieHne n3ooperareneit
B CyI[ 3a BaHlHTOﬁ CBOHUX HpaB, 6LIJ'II/I CJIOXKHOCTh U MJJIUTCIBbHOCTH
cyneOHOTO  pa30upaTeNbCTBa, OTCYTCTBHE KBATH(UIIUPOBAHHOMN
IOPUANYECKON TTOMOIIH B 3TOM 00J1acTH, HeXKEJIaHUe aIBOKaTOB OpaThCs 3a
Mox00OHEBIE Aeiia U T.II.

MOXHO ¢ YBEPEHHOCTHIO TIOJIaraTh, 4YTO B ONMXKaMIIde TOMIbI
MOJIOKEHUE JIeTT B pacCMaTpUBaeMoil 00JacTu 3HaYUTENbHO n3MeHuTces. C
npuHsATHEM [laTeHTHOTO 3aKOHA TATEHT CTal EAMHCTBEHHOW (opmoi
OXpaHbl MpaB B OTHOIIEHWH H300PETEHU, TOJE3HBIX MOJENeH U
MIPOMBIIIJICHHBIX 00pa3noB. [losiBuinch He TONBKO (hopManbHBIC, HO U
peanbHble BO3MOXHOCTH 3aKPEIUICHMs, OCYLIECTBICHUS M pealn3aluu
WCKITIOYUTENIBHBIX TpPaB Ha HCIOJB30BAaHUE 3alaTEHTOBAHHBIX OOBEKTOB,
91O 0€3yclOBHO OyAeT MOPOXAaTh CIOPHI MO 3TOMY MOBOAY. DTO HaeT
OCHOBaHUSl CUMTATh, YTO 3HAUCHUE CYACOHON MATEHTHOW MPAKTHUKU B
CUCTEME UCTOYHHUKOB TATEHTHOT'O IIpaBa HEU3MEPHUMO BO3PACTET.

8 4. Mexx0yHapoOHble 002080pbI

B cucreMe HCTOYHMKOB MATEHTHOTO MPaBa BaXKHOE MECTO 3aHUMAIOT
MEXIYHapOAHbIE JOTOBOPHI UM COTJAlleHus. Eciu  MexayHapOoaHBIM
noropopoM P® ycTaHOBJIEHBI WHBIE TpaBuUia, 4YeM Te, KOTOpBIC
coaepxkarcsi B IlatenTHoM 3akoHe P®, TO NpPUMEHSIOTCS MpaBuUiIa
MexayHapoaHoro gorosopa (ct. 37 IlatentHoro 3akona P®). Kax
m3BectHo, Comerckmit Coro3 ywactBoBan ¢ 1965 r. B Ilapmkckoit
KOHBEHIIMU TI0 OXpaHe MPOMBIIUICHHONH coOcTBeHHOCTH, acl97&. — B
JloroBope o mareHTHOM Kkoomepamuu. Kpome Toro, ObIBIIUMH
COLIMATTUCTHYECKUMH CTpaHaMu OBbUT 3aKIIOYeH psJ  COTJAIICHHUH,
HampaBlIEHHBIX  Ha  yrayOJeHWe  CcOTpyAHMYecTBa B  o0iactu
n3o0perarenbeTBa, B 4yacTHocTh CornamieHne O TIPaBOBOM OXpaHe
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M300peTeHui, MPOMBINUICHHBIX, OOIIENOJEe3HBIX 00pa3loB M TOBAPHBIX
3HAKOB IPU OCYILECTBIEHUU 3KOHOMHYECKOI'O M HAyYHO-TEXHMUYECKOIO
corpyauundectBa 1973 r., Cornamenue o0 yHupUKauu TpeOOBaHUH K
COCTaBJICHHMIO M TOja4e 3asBOK Ha m3o0perenus 1975r., Cornmamenue o
B3aMMHOM TPU3HAHUHM ABTOPCKUX CBHUJETENBCTB W HMHBIX OXPAaHHBIX
JlokymeHnToB Ha wu3zo0OpereHuss 1976 r. B cBsI3u ¢ mpekpaiieHueMm
cymecrBoBanust CCCP Bcranm Bompoc o TOM, B Kakol Mepe yKa3aHHbIE
MEXyHapOAHbIE JOTOBOPBI CBSI3BIBAIOT HE3aBUCHUMBIE TOCYAApCTBA,
Bo3HUKIIME mocine pacnaga Coserckoro Coroza. JlaHHBIA ciiyuait
ocnoxHsiercs: TeM, uto CCCP He Obu1 yuacTHUKOM BEHCKO#M KOHBEHITUH O
MPaBOMNPEEMCTBE TOCYJapCTB B OTHOLICHUH J0TOBOPOB 0T 23 aBrycra 1978
., KOTOpas COJEpXMT JOCTaTOYHO 4YeTKoe ero pemenue. [loatomy
NPUXOJUTCA HCXOAMTh U3 OOWIENPUHATHIX MPUHLUUIOB M HOPM
MEXJIYHapOAHOTO IIpaBa, B YAaCTHOCTUM IPHUHIUIIOB pPaBHOIPABUA U
CaMOOIPENEIICHUS HApOJIOB, CYBEPEHHOIO PpaBEHCTBA TOCYAApCTB,
JO0OPOCOBECTHOT'O BBINOJIHEHUS TOCYIapCTBaMU 0053aTeIbCTB, MPUHATHIX
uMH B cooTBeTcTBUM ¢ Y cTtaom OOH.

Crnenyer mpu3HaTh, YTO HU OJHO M3 HE3ABUCUMBIX T'OCYIapCTB —
cyonekToB ObiBiiero CCCP, Bkirowast Poccuto, HE MOTIIO aBTOMaTHYECKU
CUMUTAThCS YYaCTHUKOM Ha3BaHHBIX BBIIIE MEXKIYHApPOJIHBIX JTOTOBOPOB U
cormameHuii. YToObl cTaTh WX Yy4YaCTHUKAMH, HOBBIC HE3aBHCHMBIC
rocyapcTBa JOJDKHBI, BO-TIEPBBIX, BBINOJHUTH IOPUANYECKHUE YCIOBHUS,
YCTaHOBJICHHBIC STUMH J0roBopamu. Hampumep, B COOTBETCTBUU CO CT. 12
[Tapuxckoif KOHBEHIIMM TI0 OXpaHE MPOMBIIUICHHOW COOCTBEHHOCTH
KaXJI0€ TOCYAapCTBO-YYaCTHHK JOJDKHO CO3JaTh TOCYAapCTBEHHOE
MAaTEHTHOE BEIOMCTBO, HMETh LIEHTPAJbHOE XPaHWIUIIE MaTEHTHBIX
JOKYMEHTOB W HW3[aBaTh O(PHUIMAIBHBIA OIOJIIETeHb IS ITyOJIUKAIMH
CBEICHMI O BBIIAaHHBIX MaTeHTax. Bo-BTOPBIX, rocynapcTBo, Kejarollee u
CIIOCOOHOE YYacTBOBaTh B KOHBEHIMSIX IO OXPaHE IPOMBIINUICHHON
COOCTBEHHOCTH, JOKHO O(UIMATBHO MpUCOCAUHUTHCS K HuM. K
HACTOSIIIEMY BPEMEHHU 3TO CJIEJIaHO, MO UMEIOIIUMCS CBEJICHUSIM, JIMIIb
VYkpaunoi wu Poccueid, XOTd O CBOEM TNpPU3HAHUM OCHOBHBIX
MEXIYHAPOIHBIX JIOTOBOPOB B 00JIACTH MPOMBIIIJICHHOW COOCTBEHHOCTHU
3asBIJIM  MPaKTHYECKHM BCE BHOBb 00pa3OBaHHbIE HE3aBUCHUMbIE
rocynapctBa. Tak, Bo BpemenHom corjameHun 00 — oxpaHe
MIPOMBIIIICHHOW COOCTBEHHOCTH, MoanucaHHoM 27 aexabps 1991 r. B
MmuHCcke cemplo rocyaapctBamMu — cyobekrtamu ObiBiiero Coroza CCP
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(Apmenusi, bemapycs, MonmoBa, Poccus, Tamkukucran, YKpauHa,
Kazaxcran)', moJuepKiBaiIoch, 4TO «COCYIapCTBA-YYaCTHUKU OOS3YIOTCS
co0oIaTh Ha CBOCH TEpPUTOPUHU MEeXIyHapoaHble obsa3arensctBa CCCP
B 00/1aCTH OXpaHbl MPOMBINUIEHHOW COOCTBEHHOCTH M IMPOBO3IVIAILAIOT
HaMepeHue MpPUCOeIUHUTbCA K IlapriKCkOM KOHBEHIMM II0 OXpPaHE
IPOMBIIIICHHOH COOCTBEHHOCTH IIOCJE BBINOJHEHHS IOPUIMYECKUX U
WHBIX YCJIOBHH, YCTAaHOBJIEHHBIX 3T0i1 KOHBEHIIMEH».

B cooTBercTBHE ¢ 0OUIETIPU3HAHHBIME HOPMAaMH MEXIYHApOTHOTO
mpaBa JT0OPOBOJIBLHOE U TPSIMO BBIPAKEHHOE 3asBIICHHWE TOCYIapcTBa O
COONIIOJICHMM WM TOTO WJIM WHOTO MEKIYHApOIHOTO 00s3aTenbCcTBa
HajaraeT Ha 3TO TOCYJAPCTBO OMpPE/ICICHHBIE OPUINIECKIE 00S3aHHOCTH.
Takum oOpazom, XoTs ¢GopMaTbHO OOJBIIMHCTBO  HE3aBHUCHUMBIX
rocynapctB — cyobekToB ObiBiiero Coroza CCP moka He

1BH.1992.NMe 1—2.C. 6—12.

Y4acCTBYET B OCHOBHBIX MEXIYHAPOJHBIX KOHBEHIUSAX ® MO OXpaHe
MPOMBIIIJICHHOW  COOCTBEHHOCTH, 3aKpeIUieHHble B HHUX IpaBHIa
NCHCTBYIOT Ha TEPPUTOPUU TEeX TOCYAApCTB, KOTOpble O(UIIHMATHHO
3asBUJIM O CBOEM MpU3HAHWUU MEXIyHapoaHbix o0s3arenbctB CCCP B
paccMaTrpuBaeMoii 00JIacTH.

Uro kacaercs Poccum, TO i ee OQUIHMAIBHOTO YyYacTHs B
[Tapmxckol KOHBEHLMH IO OXpaHE MPOMBIIUIEHHOW COOCTBEHHOCTH U B
OPYTUX MEXIAYHApOIHBIX JOTOBOopax HET (opMajbHBIX MpensTcTBHil. B
P® umeercs rocyaapcTBEHHOE MAaTEHTHOE BEAOMCTBO B jivie Komurera no
MaTEHTaM M TOBapHBIM 3HAKaM, €CTh LIEHTPAJIbHOE XPAHWINIIE MaTEHTHBIX
JOKYMEHTOB, H3JaeTcsi OQUIMaIbHBIN OromereHs M T.m. [laTeHTHBIN
3ak0H P® ot 23 centsn6pst 1992r. cornmacyercs ¢ mpaBuiIaMu OCHOBHBIX
MEXIYHapOAHbIX KOHBEHLUH. HekoTopele €ro HOpMbI, B YacTHOCTU
3akperieHHsie  cr.  12—13, 20 w  ap., TnpsAMO  BOCHPOU3BOJIST
cogepkamuecs IlapukCckoli KOHBEHLIMM TOJOXKEHMS, Kacaroluecs
MPEXKIETOIb30BAHNS], KOHBEHIIMOHHOIO IPUOPUTETA, JEHCTBHUM, HE
SBJISIOIIMXCS] HAPYIICHUSMH TIPaB MaTeHTOOOIaaaTeNs, 1 JIp.

Kak yxe ormeuanocw, 27 nmekabps 1991 r. cemp rocymapcts —
cyobekToB ObiBHIer0 Coroza CCP moanucanu BpemenHoe cornamienue oo
OXpaH€ TPOMBIIUICHHOW COOCTBEHHOCTH, KOTOpOo€ OBUIO TPHU3BAHO
JUKBUAMPOBATH oOpa3zoBaBiuiics B cBsi3u ¢ pacnagom CCCP mpaBoBoit
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BakyyM B 00JacTM OXpaHbl MpPOMBIIUICHHOH coOcTBeHHOCTH. B
COOTBETCTBHH C YKa3aHHBIM BpeMEeHHBIM coriameHueM Mpearnoaraioch
co3ganue MexIyHapOJHOM OpraHu3alyyd II0 OXPaHE IIPOMBIIUICHHOU
coOctBenHocT. OCHOBHBIMHU €€ 3ajladyaMy JIOJDKHBI ObUIM OBITH BhIZada
MEXIOCYJapCTBEHHBIX  OXpaHHBIX JIOKYMEHTOB M  PEryJMpOBaHUE
OTHOIIEHWHA B 00JacTH OXpaHbl MPOMBINIIEHHONH COOCTBEHHOCTH.
[InanupoBasiock co3nanve AJAMUHUCTPAaTUBHOTO coBera, [lareHTHOrO
BemoMcTBa Ha Oasze mareHTHOW cucteMbl CCCP m MexayHapoIHOTO
MaTEeHTHOIO Cy/a.

YyacTHukn  BpemeHHOTO  corjamieHuss TOPUHSIM  Ha  ce0s
0053aTeNbCTBO O MPHU3HAHWU [JEHCTBHUS HAa CBOCH TEpPUTOPUHU paHee
BBIJAaHHBIX ~ OXpaHHBIX JokymMeHToB Coro3a CCP Ha  0OBEKTHI
MPOMBIIIJICHHOW COOCTBEHHOCTH U OO0CCIICUEeHUH OXpaHbl TMpaB HX
BiajgenbleB u aBTOpoB (cT. 6). MckiarounmTenbHble mMpaBa Ha OOBEKTHI
MPOMBIIIJICHHOW COOCTBEHHOCTH, BBHITCKAIONIME W3 BBIJAHHBIX paHee
OXpaHHBIX JOKYMEHTOB M paHee npuHaiexkapmue CCCP, 1omkHbl ObUTH
MpUHAJUIeKAaTh BCEM TrocyaapcTBam-ydacTHukam. [locie niauTenbHOM
Jluckyccum y4aCTHUKM TPUHSUIM DPEIIEHUWE HE MpeaycMaTpuBaTh B
Cornamiennn  mporenypy oOMeHa  aBTOPCKUX  CBUACTEIBCTB  Ha
M300peTeHUs] © CBUJIETEILCTB HAa MPOMBIIUICHHBIE 0O0Opaslbl Ha
MEXIYHApOJHBIE TATEHTHl B CBSI3W C HEM30EKHBIM BO3HUKHOBEHHEM
TPYAHOPA3PEIIMMBIX IOPUIMYECKUX CUTYaAllUH, CBSI3aHHBIX C pa3ieiieHUEM
00IIIECOI03HOM  COOCTBEHHOCTH. HamoMHMM, 4YTO  IIOCTAHOBIICHHE
Bepxosuoro Cosera CCCP «O BBenenuu B nericteue 3akona CCCP «O0
nzobperenusix B CCCP» or 31 mas 1991 r.1 npenoctaisuio mnpaBo
MPOM3BOIUTH OOMEH aBTOpPCKUX cBUAETeNbCTB Ha maTeHThl CCCP. Takoii
oOMeH mpopomkaics a0 27 gexkabps 1991 r., a 3arem coriacHo
Bpemennomy cormnameHuto ObUT MpeKpaiieH. YYacCTHUKH JIOTOBOPHITHCH,
9TO JaHHBIA BOMPOC OyAeT OKOHYATENBHO PEIIEH B XOJe pa3paboTKu U
3aKJIIOYEHUS MEeXrocynapcTBEHHOM KOHBEHIMM, KOTOpas IpU3BaHa
3aMeHUTh c000ii Bpemennoe cormamenue. B coorBercTBHHM cO CT. 5
BpemenHoro cornamenuss MeXrocyaapcTBEHHOE MATEHTHOE BEIOMCTBO
JOJKHO OBLIO BBIIaBaTh 3asiBUTENSIM MEKTOCYJApPCTBEHHBIE MATCHTHI Ha
M300peTeHUs] W TPOMBIIUICHHBIE O00pa3Iibl, HMEIOIINE OJWHAKOBOE
NEHCTBHE HA TEPPUTOPUSX BCEX TOCYIAPCTB-YYACTHUKOB U CIIOCOOHBIC
nepenaBaThCa, aHHYJIMPOBATHCA M MPEKpAIlaTh CBOE JIEUCTBUE JIUIIb B
OTHOILIEHUWU BCEX OTUX TeppuTopuid B uenoMm. CornamieHue He
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NPCIATCTBOBAJIO TOCYyAapCTBaAM-YYaCTHUKAM BbIAABATb HAIIUOHAJIbHBIC
OXpaHHBIC TOKYMCHTEI.

K coxanenuto, BpemeHHoe cornamieHne Tak 1 He BCTYIIWIIO B CHILY B
CBA3U C U3MEHEHHUEM MO3ULNHU 110 3TOMY BOIPOCY HEKOTOPBIMU CTPaHAMM-
yyacTHMLIAaMH. B pesynpTare OBIT yHylleH MpeKpacHbId MIaHC He
JOMYCTUTh packojia B 00JacTH, B KOTOpPOW OOBEAMHEHHE YCWIMN U
CPEICTB pa3IUYHbIX TOCYJAapCTB HMEET HECOMHEHHBIE IPEUMYIIECTBA
nepesl HalUMOHAIBHOM pa3zobmieHHoCcThio. CyBepeHu3alus MNaTeHTHBIX
BEJOMCTB U BBEJICHHE HAllMOHAJIBHBIX MaTeHTOB B cTpaHax CHI' GombHO
yAApUIIM TPEXJIe BCEro Mo M300peTaTesnsiM, IpaBa U 3aKOHHbIE WHTEPECHI
KOTOPBIX NMPAKTUYECKH NEPECTaIM 3alIUINAThCA B APYTUX HE3aBUCHMBIX
rocygapctBax — cyonekrax ObiBiiero Coroza CCP. B Hacrosiee Bpems
3peeT IMOHMMAaHWE TOro, 4YTO JIMIIb COBMECTHBIMU YCHIMSMH MOXKHO
MPEOJI0NETh KPU3UC, CIOKUBIIUKCA B 00JacTH OXpaHbl MPOMBIIIICHHON
cooctBenHoctu. B wactHocTH, Poccueil BemyTcsi meperoBopbl O
MOANMCAHUU JBYCTOPOHHUX MEKIIPABUTEIbCTBEHHBIX COIJIAIICHUN C
benapycwio, VYkpauwnoit, Kazaxcranom, Y30ekuctanom, ApmeHuend u
JlatBueii. [IpaButenscTBa ctpan CoapykecTBa MPUCTYIUIN K pa3padoTKe
MEXIOCYJAapCTBEHHOM  KOHBEHIMHM  II0  OXpaHe  IPOMBILIICHHOU
COOCTBEHHOCTH.

" BBC. 1991.Ne 25. Cm. 704.Ananocuuno pewancs OaHHul 60NpoC U 6 NOCMAHOGIEHUU
Bepxosnoco Cosema CCCP «O gsedenuu 6 oevicmeue 3axona CCCP «O
NPOMBIUIEHHBIX 00PA3YAX> .
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MaBa |lV. OOBLeKTbl NaTeHTHOro npaea

8 1. lMoHssmue u npu3Haku uzobpemeHus

a. O6wue nonoxeHuns

B ommmume oOT paHee EMCTBOBABLIEIO  3aKOHOAATEIbCTBA
[TarentHpiii 3akoH P® HEe maer GhopMallbHO-JTOTHYECKOTO OIMpEaeiICHUS
MOHATHSI ~ W300peTeHusl, a  Ha3blBaeT  JUIIb  YCJIOBHS  €ro
nmareHTocrnocoOHocTu. B coorBerctBum ¢ m. 1 cr. 4 @i300peTeHUIO
MPEAOCTABIIACTCS MPABOBAsl OXPaHA, €CJIM OHO SIBJISETCS HOBBIM, MMEET
M300peTaTeNIbCKU YPOBEHb W MPOMBIIICHHO NpUMEHUMO». [10100HBIM
MOAXOJ 3aCIyKMBAeT TMOIJCPKKH KaK COTJIACYIOUIUHCA C MUPOBOU
MaTEHTHON MPaKTUKOM, KOTOpasi, Kak MpaBujo, aKIIEHTUPYET BHUMaHUE He
Ha JTIOOBIX TPU3HAKaX 00BEKTa OXPAHBI, a JIUIIh HA TEX, HATHYHE KOTOPHIX
HE00XO0IMMO ISl IPEAOCTABICHUS OXPaHHbI.

Cka3aHHOe TO3BOJISIET IO-HOBOMY B3IJISIHYTh Ha CaMmoO IOHSTHE
n3o0petrenus. Onupasch Ha GopMymupoBky cT. 4 [latenTHOTO 3aKOHa PO,
MOXKHO CJiellaTh BBIBOJ, 4YTO HapsAgy C H300pETEHUsIMH, KOTOPBIM
MIPEIOCTABIIAETCS MIPaBOBasi OXpaHa, CYIIECTB YIOT U Takhe M300peTeHus,
KOTOPHIM B CHJy T€X WJIM WHBIX MPHYMH OXpaHa TOCYIapCTBOM HeE
rapantupyercs. VHbIMH cjoBaMM, BIIOJIHE IPaBOMEPHO TOBOPUTH O
POJIOBOM TMOHATHM M300peTeHHsT KaK OOBEKTHBHO CYLIECTBYIOIIEM
SBJIGHUH, KOTOpPOE B CaMOM OOIIEM BHAE MOXKHO ONPECINUTh Kak
TBOpUYECKOE pelieHue 3anadu. M300peTeHrneM MOKET CUUTAThCS BCSKHIA
JOCTUTHYTBIA YEeJIOBEKOM TBOPYECKHUH pe3ylbTaT, CyTh KOTOPOTO COCTOUT
B HAXOXKJICHUU KOHKPETHBIX TEXHUYECKUX CpPEICTB pEIICHUS 3aJlauH,
BO3HHKIIEH B chepe MPaKTUUECKON AeATEITHHOCTH.

Bonpoc o ToM, oxpaHseTCs 1M AAHHBIN pe3ysbTaT TOCyIapCTBOM, U
€CJIM OXpaHseTCsl, TO B KaKoi popme, JICKUT yKe B MHOM IIIOCKOCTU U caM
o cebe He UrpaeT pelaroieil poiau B 00bEKTUBHOM MPU3HAHUH TOTO WIH
MHOTO pelieHus uzodpereHueM. OaHU M300peTeHUs, KOTOPhIe OTBEYAIOT
IIPEYCMOTPEHHBIM 3aKOHOM TPEOOBAHMSIM, CTAHOBSITCS B YCTaHOBJIIEHHOM
nopsaake OoQUIUAIbHO NPHU3HAHHBIMU OOBEKTaMU OXpaHbl, Jpyrue
n300peTeHus, KOTOphIe TAKMM TPEOOBAHUSAM HE COOTBETCTBYIOT WMJIHM XOTS
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Obl M COOTBETCTBYIOT, HO HE O(OPMIICHBI B YCTAaHOBJICHHOM IOPSJIKE,
OXpaHOM HE TMOJb3YIOTCS, OJHAKO HE IMEepecTaloT OBbITh H3-3a 3TOTO
n3zobperenusmu. K unciy mociaeqHuX MOKHO, B YaCTHOCTH, OTHECTH TaKHe
TEXHUYECKHUE PEeIleHUs, KOTOpble HE 001a/laloT 0ObEKTUBHONW HOBHU3HOM,
XOTSl M SABISIIOTCS PE3yJbTaTOM CaMOCTOSATENBbHON TBOpYECKOW pPabOTHI;
pellieHrs, MpOTUBOpeyalre OOIMIECTBEHHBIM HWHTEpecaM, MpHUHIUIIAM
T'YMaHHOCTH U MOPAJIH; U Ap.

BeiBOL 0 TOM, 4YTO € NO3ULMHU JEHCTBYIOILETO 3aKOHOJATEIILCTBA
IIPaBOMEPHO BBIACTICHUE OOIIEr0 POJOBOTO IMOHATHA HM300pETEHHS Kak
TBOPYECKOI0 TEXHUYECKOTO PELICHMs 3a7au, KOTOPOE OXBAaThIBAET COOOM
KaK OXpaHseMble, TaK M HEOXpaHseMble M300pEeTEeHUs], UMEET HE TOJIBKO
TEOPETUYECKOEe, HO U Ba)KHOE NMPAKTUYECKOe 3HadeHue. [leno B ToM, 4TO
[TarenTHbli 3akoH P®, B omMuMe OT paHee AEHCTBOBABILIETO
3aKOHOJATEIBCTBA, HE YIOMHUHACT O TAKOM IIPU3HAKE OXPAaHIEMOIO
M300peTeHus, KaKk <«TeXHUYECKOe pelieHue 3aaaun». O3HadaeT JM 3TO
OTKa3 OT JAaHHOTO IIPHU3HAKA, IIOJPA3yMEBAIOIINN, B YACTHOCTH, OTHECEHUE
K YHCIy M300peTeHHil HeTeXHHYECKMX pemeHui? J{ias oTBera Ha 3TOT
BONPOC HEOOXOJUMO, BO-NIEPBBIX, BCIIOMHMTH, YTO BKJIAJBIBAIOCH B
IIPU3HAK «T€XHUYECKOE PELICHUE 3aJayu>» MPEKHUM 3aKOHOAATEIILCTBOM,
U, BO-BTOPBIX, IOCMOTPETh, IPOU3OILIH JIM KAKHE-THOO0 NMPUHIMITHAIBHBIE
W3MEHEHHUS B 3TOM IIJIaHE B HOBOM 3aKOHE.

Kputepuii  «rexHuueckoe pelieHWe 3aJaun» B COBETCKOM
IOpUJIMYECKONM  JIUTEepaType  TPaJAMIIMOHHO  pacCMAaTpPUBANCA  Kak
KOMIUTIEKCHBINZ. OMHO W3 TpPeOOBAHHMK COOTBETCTBHUSI ITOMY KPHUTEPHIO
3aKJIF0YAJIOCh B TOM, YTO H300pETEHHE TOMKHO HE MTPOCTO CTABUTH 3a/1a4y,
a yKa3blBaTh KOHKpETHbIE MyTH ee peuieHus. [Ipu sTom 3amaua cuuranach
PCILICHHOM, ecii MpeyIokeHue. 1) comepkaio yka3aHue Ha TEXHUYCCKHE
CpPEIICTBA €€ PEIICHHUs; 2) PACKPHIBAIO MPHHIUITHAIBHO BaXKHBIC MOMEHTHI
(ocHOBHYI0O cxemy); 3) ObUIO OCYIIECTBUMBIM, T.C. IPUTOIHBIM JUISI
MCIOJIb30BaHUS.

Bropoe TpeboBaHHe, BBIBOAMMOE U3 KPUTEPHS «TEXHHUYECKOE
pelIeHre», COCTOsNI0 B TOM, 4YTO peIIeHHEe 3aJadd JOJDKHO OBITh
TeXHH4ecKuM. Ilpu 3TOM OBIJIO COBEPIIEHHO HE O00s3aTeIbHO, UYTOOBI
3ajaya OTHOCWJIACh K OO0JACTH TEXHMKHM. AKIIEHT Jenaicsd He Ha Hel
caMoOil, a Ha CYIIHOCTH €€ pelleHHus. MHbIMM ClI0BaMH, C IOMOILIBIO
M300peTeHUsT MOTJIa pemaTbes Jro0as MpakTUYecKas 3ajava B 00JIacTH
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TEXHUKH, CEIBCKOTO XO3sMCTBa, KyJlIbTYpbl, 00pa3oBaHus U T.O., HO
UCKJIFOUYUTENIBHO TEXHUYECKHMH, a HE KaKUMHU-TUOO MHBIMHM CPEICTBAMHU
(PKOHOMUYECKUMH, OPTaHU3AMOHHBIMH U TIP.).

Yro MOTIJIO CUUTATbhCA TEXHUYECCKUM pPEIICHUEM 3a1a4U,
PacKphIBAJIOCh Uepe3 MOHATHE «00BeKT n300pereHus». K unciy o0beKToB
N300peTeHUH, T.€. BO3MOXHBIX TEXHUYCCKUX PEIICHUH, OTHOCHIITUCH
1 Cm., nanp.. Hunocenepy 06 uzobpemenuu [[1oo peo. H.M. 3enxuna. M., 1976.C. 8;

Ilpaxos K.I., 3emxun H.M. Cnpasounoe nocobue no usobpemamenbcmay,

payuonanuzayuu u nameumuomy oeny. Kues, 1980. C. '43; Ilamenmosedenue |
1100 peo. B.A. Pacenyesa. M.,1984.C, 32—33;u op.

YCTPOMCTBA, CIOCOOBI, BENIECTBA, a TAK)KE MPUMEHEHHE MU3BECTHBIX
YCTPOWCTB, CIIOCOOOB M BEHIECTB IO HOBOMY Ha3HA4YCHHWIO. Takum
o0pa3om, H300peTeHNEM KaK TEXHUYECKUM PEIICHUEM 33aJJa4 MOTJIO OBITh
MPU3HAHO JIUIIb KOHKPETHOE paboTOCIIOCOOHOE pelIeHre, MPeIoKEeHHOe
B BHJE YCTPOWCTBa, cmoco0a, BEIIeCTBa, WIH MPEAIOKEHUE TI0
HCIOJIb30BAHUIO 3TUX 0OBEKTOB N0 HOBOMY Ha3HAYEHHUIO.

Obpamasice k aHanu3y llaTeHTHOTO 3aKoHa, JErKO 3aMEeTHTb, YTO
XOTsI CaM TEPMHUH <«TEXHUYECKOE pEIICHHE 3aJaun» B HEM HeE
yrnoTpeOsieTcs,  KOHKpPETHble  TpeOOBaHMSA,  NpPEIbABISEMBIE K
M300peTeHUsIM B COOTBETCTBUU C ITHUM KpPUTEpUEM, MPHUCYTCTBYIOT U B
HOBOM 3akoHe. Bo-mepBbix, IlaTeHTHBIM 3aKOH, Kak M IpeKHEe
3aKOHOAATENbCTBO, MPSIMO  yKa3blBaeT Ha BO3MOXKHBIE  OOBEKTHI
M300peTeHuil, b paciupss ux Kpyr. Bce oHM MOTYT OBITh OTHECEHBI K
TEXHUYECKUM pEHICHUSIM B COOTBETCTBHUM C OSHIMKJIONEINYECKUM
ONpPENCIICHUEM TEXHUKU KaK COBOKYIHOCTH CpEACTB UEJIOBEUECKOUN
NEeATEIbHOCTH, CO3/IAHHBIX /I OCYLIECTBIEHUS MPOLECCOB MPOU3BOICTBA
U OOCIy)XMBaHHSI  HENPOU3BOJACTBEHHBIX  IpoleccoB  obmecTBal.
HanpoTtuB, 00benuHSIONIMM TNPU3HAKOM OOBEKTOB, HE MPU3HABAEMBIX
MATEeHTOCIIOCOOHBIMH M300PETECHHUSIMHU, MEPEeYeHb KOTOPBIX daercs B 1.3
ct.4 TlaTeHTHOTO 3aKOHa, SIBJISETCS WX HETEXHUYECKUU Xapaktep. Bo-
BTOpbIX, M. 1 cT. 4 IlaTeHTHOrO 3aKoHa HpPSIMO YKa3bIBAET HA YPOBEHb
TEXHUKH, B CPaBHEHHHM C KOTOPBIM ONPEIEISAIOTCS HOBU3HA U
M300peTaTeNbcKuil  ypOBEHb 3asBICHHOTO B KadecTBe H300peTeHus "
peuieHus. B-TpeTbux, B 3HAYUTEIBHOM CTENEHH COIEPKAHUE KPUTEPHS
«TeXHUYECKOE pEIIeHre 3a1auu» BoOpasl B ce0si MPU3HAK MPOMBIIUICHHON
MIPUMEHUMOCTH.
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Takum 00pa3oM, eciay HE CTaHOBUTHCS Ha CYry0o (opMaabHYIO
MO3UIMIO, HYXHO CJenaTh BBIBOJA, 4YTO M Ha 0asze JeiCTBYIOILIEro
3aKOHOAATENhCTBA HM300pETEHHEM TMPHU3HACTCS JIMIIb TEXHUYECKOE
peleHre 3amadyd. XOTSA caM ATOT TEPMHUH B HOBOM 3aKOHE HeE
yrnotpebmnsiercs, 3aKOHOJATEINh MoJIpa3yMeBacT HATMYUE y
OXPaHOCTIOCOOHOTO HM300pETEHUsI CBOWMCTB, XapaKTEePHBIX Ui JII0OOOTO
M300peTeHus] Kak TBOPUYECKOTO TEXHUYECKOTO PEIICHUS MPaKTUICCKOU
3aJlauH.

[Ipexne yeM NepelTH K AETalbHON XapaKTEPUCTUKE 3aKPEIUICHHBIX
ITaTeHTHBIM 3aKOHOM IMPHU3HAKOB OXPAaHOCHOCOOHOIO M300pETEHHsI U €ro
00BEKTOB, HEOOXOIUMO OTMETHTH cienyomee. C NpUHATHEM HOBOTO
3akoHa NpPEIbsBIABLIMECS paHEEe K OXPaHOCHOCOOHBIM M300peTeHUAM
KPUTEPUHU <«CYIIECTBEHHBIC OTIHYHA» U IOJOXKHUTEIbHBIA 3(derT»
3aMEHEHbI IPU3HAKAMHU <«1300peTaTeIbCKUIl ypo-

* Cm.: Oxpana uzosp neyenmHamy saxonooamenvcmey CCCP [T1o0 ped. A/l

BEHb» M «IIPOMBIIIJICHHAS TPUMEHUMOCTH». OCHOBHOM NPUYMHOMN
ATOr0 TMOCIYKWJIO BIIOJIHE ONPaBJaHHOE KelaHue COMM3UTh Halle
MOHMMaHUE HU300peTeHusi ¢ Hambojee pacHpOCTPAHEHHON €ro MOJEINbIO.
EnBa nm cnyuyaiiHO MOYTH JOCIIOBHOE COBMaaeHHE (OPMYIUPOBOK CT.4
3akoHa C (OpPMYIHPOBKAMHU, COAEPKAIIMMHUCA B MATEHTHBIX 3aKOHaX
HEKOTOPBIX EBPONEHCKUX CTpaH, a TaKXke B psie MEKIyHAPOIHBIX
cornamieHuii, Hanpumep cT. 52—53 KoHBeHIIMM O BbIade €BPOMEHCKUX
nateHToB, cT. 201 mpoekrta JloroBopa O TapMOHHU3alMM MAaTEHTHBIX
3aKoHOB. Henerno BUAeTh 3a 3TUM KaKyl0-TO KalUTYJIALUIO epes 3anaioM
WIN YIIEeMJIEHUE HAIMOHAIBHOTO JOCTOMHCTBA, KaK YTBEPXKIAIH B XOJE
oOCYXXJIeHUSI MPOEKTa HEKOTOphIE OMIMOHEHTH 3akoHa. M300peTeHus He
3HAIOT HAIMOHATBHBIX TPAHUIl M HE 00JIAaI0T KIIACCOBBIM XapakTepoM. B
YCIIOBUSIX, KOTJ]a BCE Pa3BUTHIE CTPaHbl, U HE TOJBKO OHH, MBITAIOTCS
YHU(PUIIUPOBATH ATCHTHBIE 3aKOHBI, CTPEMIIEHHE BO YTO OBl TO HU CTaJO
COXPaHUTh B 3TOM 00JIACTH CBOIO CAMOOBITHOCTH JIETKO MOXET 00€pHYThCS
M30JISIMEeH OT MHPOBOTO HAYYHO-TEXHHUYECKoro mporpecca. Iloaromy
ClleqyeT TOJIbKO MPHUBETCTBOBATh TO PEUIMTEIbHOE CONMKEHUE C
OOIICTPUHSATHIME TIPABUTIAMH, KOTOPOE COCTOSIIOCH C TIPUHATHEM HOBOTO
3aKkoHa.

Urto kacaeTcsi CyllecTBa 3aKpEIJICHHbIX 3aKOHOM KpUTEpPHUEB
OXPaHOCIMOCOOHOCTH, TO MpPH BCEW HEMPUBBIYHOCTH BBEJIEHHBIX MOHSATUI
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BBITCKAIOIIINE U3 HUX TpGGOBaHI/IH HC CTOJIb YX HGO6BI‘-IHBI JJISL
POCCHIICKOTO 3aKOHOJATENbCTBA. HampoTuB, OONBIIMHCTBO W3 HUX B TOM
WIA UHOH (opMe NPeabsBISUIOCh K M300peTeHusaM U pasblie. [losromy
BpSJ JIU ONPaB/IaHbl YTBEPXKJIEHUSI HEKOTOPBIX CIEIHAINCTOB O TOM, YTO B
3akoHe HCIIOJIB3YIOTCS COBEPIIEHHO HHBIE KpUTEpUU
MaTEHTOCIIOCOOHOCTH, YTO BCEM DJKCIepTaM U H300peTaresisM MpHAETCS
IMOJIHOCTBIO NICPCYUUBATHCA U T.II.

Haubonee cymiecTBeHHBIM H3MEHEHHEM B 3TOM IUIAaHE MOXET
CUMTAThCA JIMIIb ~ OTKa3  3aKOHOJATEeNs OT TAaKOoro  IpHU3HaKa
OXPaHOCTIOCOOHOCTH HM300pETeHHs, KaK <«II0J0KUTEIbHBIN 3 dexT». Kak
CIPaBEIJIMBO OTMEYAETCS B CHEIHMAIBLHON JIUTEPAType, 3TO MPSIMO CBSA3aHO
C TIOJIHBIM TIEPEXO0JIOM K TMAaTeHTHOW QopMe OXpaHbl H300peTeHmitl.
[Tockonmbky BCE pacxoibl M XJIOMOTHI, CBSI3aHHBIE C IMaTEHTOBAHHEM,
BO3JIaral0TCsA Ha caMoro OyayIlero maTeHTOBIaeNblla, B IEPBYIO OYEPEIb
ero J0JoKHA 3a00TUTH Oxugaemas >(PQPEeKTHBHOCTh OT HCIIOIb30BAHUS
n3o0peTeHus. B 3TUX yCIIOBUSX MOMOJHUTEIBHBIA SKCIEPTHBIA KOHTPOJIb
3a TI0JIE3HOCThIO M300pPETCHUsI CTAHOBHUTCS HM3JUIIHEH OIOpOKpaTHYECKOU
MEepoH, B CYIIECTBOBAHHM KOTOPOH OOIIECTBO HE 3aWHTEPECOBAHO.
OcranbpHble M3MEHEHHUS B KPUTEPHUAX OXPAaHOCHOCOOHOCTH, Kak Oyner
MOKa3aHO HMXKE, HOCSAT CKOpee TEPMHUHOJOTHYECKUM, YeM CYIIHOCTHBIN
Xapakrep.

" Cm.: [lemenmoes B.H. Tpebosanus xk usoopemenuio Il BU. 1990MNe 8. C. 19.
6. O6BLeKTbI U306peTeHUn

B coorBerctBumn ¢ m. 2 cr. 4 IlarentHoro 3akoHa P® oObekTamu
n300peTeHNT MOTYT SIBJIATHCS YCTPOMCTBO, CHOCOO, BEMIECTBO, INTaMM
MHUKPOOPIraHU3Ma, KYJIbTYphl KJIETOK PACTEHUH M KMBOTHBIX, a TaKXe
INPUMEHEHHE H3BECTHOTO YCTPOWCTBA, CIOco0a, BEUIECTBA, IITaMMa IO
HOBOMY HaszHadeHuto. JIto0oe pemieHHe 3a1aud, 3asBIsEMOE B KadyecTBE
n300peTeHus, TOJDKHO MOANaaaTh Mo/ OJMH U3 Ha3BaHHBIX 00BEKTOB. JTO
MO3BOJISICT, BO-NEPBBIX, OTIPAHMYUBATh TEXHUYECKHUE PpEIICHUS OT
HETEXHUYECKUX U, BO-BTOPBIX, 00ecreunBaeT 00BEKTHBHYIO BO3MOXHOCTD
KOHTPOJISL 32 MHCIIOJB30BAHUEM OXPAaHSIEMBIX 3aKOHOM H300pETCHUH.
YeTkoe pasrpaHuueHHE OOBEKTOB M300PETCHUI MMEET BaKHOE MPAaBOBOE
3HAa4YeHUE, TIOCKOJbKY BHJ O0BEKTa oOmpenenser o0beM IpaB
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MaTeHTOOONaAaTenNs, BIUACT HAa COJACpXKAHHE OMUCAHUS HN300pETeHHS,
cnenuduky KOHTpaaKkTHBIX TEUCTBHUH H T.II.

Ilon ycTpoHCTBOM IIOHMMAETCS CHCTEMA pACIOJOKEHHBIX B
MIPOCTPAHCTBE AJIEMEHTOB, OMPEIEIEHHBIM 00pa3oM B3aUMOIEHCTBYIOIIMX
Ipyr ¢ gpyrom. JUIss XapakTEPUCTUKHA YCTPOWCTB  HCIIOJIb3YIOTCA
KOHCTPYKTUBHBIE CpE/ICTBA — HAJU4YME€ KOHCTPYKTHUBHBIX O3JIEMEHTOB,
HAJIMYME CBSI3U MEXAY dJeMEHTaMHM, UX B3aUMHOE pacroyioxenue, hopma
BBITIOJTHEHUS DJIEMEHTOB WJIM YCTPOICTBA B LIEJIOM, IMapaMETphbl U JApyrue
XapaKTepUCTUKU JJIEMEHTOB, MaTepuai, W3 KOTOPOTO BBIIIOJHEHBI
AJIEMEHTHI WM YCTPOWCTBO B 1eJIoM, U T.. K ycTpolicTBaM kKak o0beKTam
M300pETeHU OTHOCSTCS BCEBO3MOKHBIE KOHCTPYKIMHM M U3JCIUsS —
MaIlIUHbI, TPUOOPHI, MEXaHU3MbI, HTHCTPYMEHTHI, TPAHCIIOPTHBIE CPEJICTBA,
obopynoBaHue, coopyxkeHust u T.1. [lo cpaBHEHHMIO C APYrUMH BHUAaMHU
TEXHUYECKUX  PEIICHUH  M300pETCHHsI-YCTPOUCTBA  OOECIEUUBAIOT
Haunbosee IEHCTBEHHBIM KOHTPOJIb 32 UX (PAaKTHUECKUM HCIIOJIb30BAaHHEM,
YTO U OIpENEeNseT UX OTHOCUTEIbHYIO PACIPOCTPAHEHHOCTD.

CrnocoO — 93TO COBOKYIHOCTh IPUEMOB, BBHITIOTHSIEMBIX B
OTIpeIeIEHHON MOCIIE0BATENHHOCTH WK C COOJIIOIEHUEM OIpeAeNIeHHBIX
mpaBmi. Kak  o0bekT  u300peTeHHMs  Cmocod — XapakTepus3yercs
TEXHOJIOTUYECKHUMH CPEICTBAMU — HAJIMYUEM OIPENEICHHOIO JAeHCTBUS
WA COBOKYITHOCTH JACHCTBHUH, MOPSJAKOM BBIIIOJHEHHS TaKUX IEHCTBUHI
(mocnenoBaTenbHO, OIHOBPEMEHHO, B Pa3iMYHBIX COYCTAHUSIX W T.II.),
YCIIOBUSIMU OCYIIECTBIICHUS JCHCTBHI, PEKUMOM HCIIOIH30BAHUS BEIIECTB
(MCXOMHOTO CBHIPBS, pPEareHTOB, KaTajiM3aTopoB U T.I.), YCTPOMCTB
(mpucmocobeHuid, WHCTPYMEHTOB, OOOpyIOBaHHMS W T.1.), LITAMMOB
MUKpPOOPTaHHU3MOB U T.JI.

Croco0s1 KakK MPOLIECCHI BBIIIOJIHEHUSA neucTBUH Haj
MaTepHaIbHBIMH OOBEKTAMH OOBIYHO IMOAPA3ACIAIOTCS Ha: 1) crocoOwl,
HaIpaBJICHUE HAa W3TOTOBJICHUE MPOAYKTOB (M3/CIUi, BEUICCTB U T.1.); 2)
CrocoOBl, HampaBJIeHHbIE HAa H3MEHEHHE COCTOSHHS  IPEAMETOB
MaTepUAIbHOTO MHUpa 03 TOJY4YCHHsS KOHKPETHBIX  IPOJYKTOB
(TpancmopTHpoBKa, 00pabOTKa, peryaMpoBaHue M T.1.); 3) CIIOCOOBI, B
pe3yIbTaTe KOTOPBIX OMPEIENISIETCS COCTOSHUE MPEIMETOB MaTEPHATLHOTO
mupa (KOHTPOJb, HW3MEPEHHE, OUarHocTuka u T.1.). Crennduka
M300pETeHUI-CIIOCOO0B, HAIPABICHHBIX HA H3TOTOBJICHUE IMPOIYKTOB,
3aKJII0YAETCS B TOM, YTO JAEHCTBHE MATEHTA, BEIJAHHOIO HAa TaKOM CII0C00,
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pacIpoCTPaHIEeTC U HAa NPOIYKT, U3TOTOBJIEHHBIA HEMOCPEACTBEHHO ATUM
ciocobom (m.2 cr-10 IlarentHoro 3akonHa).Uto Kacaercs CcrmocoOoB
TpeThel TpyMNImbl, TO C NPUHATHEM HOBOrO 3aKOHA MATEHTHI CTaju
BBIZIaBaThCS TAKKE Ha CIOCOOBI MPOMUIAKTHKH, THATHOCTHKA U JICUCHUSI
3a00JIeBaHM, KOTOPBIC paHee OXPAHIMCh TOJBKO  aBTOPCKUMH
CBUIETEIIHCTBAMH.

BemectBo  mpeacTtaBisier  co00M  MCKYCCTBEHHO — CO3JaHHOEC
MaTepraIbHOE obpasoBanue, SBJISAIOIIEECS COBOKYITHOCTBIO
B3aMMOCBSI3aHHBIX 371eMeHTOB. K BemiecTBaM Kak 0O0beKTaM H300peTeHHH
OTHOCSATCS: 1) HHIMBHAYaTbHBIC COCTUHEHHS, K KOTOPBIM TaKXe YCIOBHO
OTHCCCHBI BBICOKOMOJICKYJISIDHBIC COCIAUMHCHHA U O6’BGKTBI Te€HHOH
WHKEHEpHH, 2) KOMIO3MIUU (COCTaBbI, cMeCH); 3) MPOAYKTHI SAEPHOTO
MPEBPALLCHHUS.

NHnuBuayanbHblE COEOUHEHHS MOTYT 3asBIATBCS B KAaueCTBE
n300peTeHuil  TOorga, KOrjJa YCTaHOBJIGH WX  KAueCTBEHHBIM U
KOJIMYECTBEHHBIN COCTAB, a TAKKE CBA3b MEXAY aTrOMaMU U B3aUMHOE UX
pacrojoKEeHUE B MOJIEKYJE, BBIPAKEHHOE XHMUYECKOM CTPYKTYpHOU
dbopmymnoit. Jlns WHIWBUIYyAIBHBIX COCAWMHEHWH C HEYCTaHOBJICHHOMN
CTPYKTYpO#, B HYAaCTHOCTH AHTUOMOTHUKOB, a TakXke OOBEKTOB TEHHOM
WHXEHEpUH, HEOOXOAMMO PACKpPhITHE HX (PU3UKO-XUMUYECKHUX U HHBIX
XapaKTepUCTHK (B TOM 4YHCIE MpPH3HAKUM Crocoda HX TONYy4YCHUs),
MO3BOJISIIOIINX MX UACHTU(DUIIUPOBATD.

JIns XapaKTepUCTHKH KOMIO3WIMKA (CIUIaBbl, KepaMuKa, CMeCH
JTr000r0 HA3HAYCHHS U T.I1.) UCIIOJB3YIOTCS, B YACTHOCTH, TaKUE MTPU3HAKH,
KaK Ka4eCTBEHHBIM U KOJIUYECTBEHHBIN COCTaB MHIPEAMEHTOB, CTPYKTYpa
KOMIIO3UIIMM W  MHIPEIAMEHTOB W T.0. 3alluTa  KOMIIO3HLUU
HEYCTAaHOBJIGHHOTO  COCTaBa MOXET OBbITh  IPEJOCTaBICHA, €CIU
onpeliesieHbl MX (QU3UKO-XMMUYECKHE, (U3MUECKHE U YTUIUTApHbIE
MOKa3aTeH U MPU3HAKU CII0CO0a MOTyYCHHS.

[TpoayKThI SIIEPHOTO MPEBPAIICHUS XapaKTEPU3YIOTCS, B YACTHOCTH,
Ka4eCTBEHHBIM (M30TON) M KOJHYECTBCHHBIM (YHCIO TPOTOHOB U
HEHUTPOHOB) COCTaBOM, a  TaKkkKe  OCHOBHBIMH  SICPHBIMH
XapaKTEPUCTHKAMMU: TIEPUOJI MTOJypaciiaja, THI | SHEPTHsl mostydeHust (s
paarOaKTHBHBIX U30TOIOB).
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[IItamMmm MHKpPOOpraHu3Ma, KyJabTypbl KIETOK PACTCHUN U )KUBOTHBIX
O3HAYaeT COBOKYIHOCTb KJIETOK, MMEIOIIUX OOIlee MNPOUCXOXKIECHUE U
XapaKTEePU3YIOLUXCS ~ OJMHAKOBBIMM  YCTOMYMBBIMM  IPU3HAKaMHU.
[IITaMMBl COCTaBISIOT OCHOBY OHOTEXHOJIOTMM M IPHUMEHSIOTCS B
JeyeOHbIX, NPOPUIAKTUYECKUX IIeNsAX, B KaueCTBE CTUMYJSATOPOB
pa3BUTHA PAaCTEHHH, )KUBOTHBIX U T.. CO34aHME IITAMMOB IIPEIOJIAracT
OTBICKAHME HAy4YHOM Cpelabl Il MHUKPOOPraHU3MOB, OITHMAIBHOIO
TEMIIEpaTypHOTO pPEKUMa, BBISIBIEHHE CPEICTB, CHOCOOCTBYIOLIMX HX
pocTy M coxpaHeHuio, U T.n. K mTamMmmamM MHKpOOPIaHHU3MOB, KYJBTYP
KJIETOK PAacTEHUN M JXUBOTHBIX OTHOCSATCS MHAMBHUIYAJIbHBIE IITAMMBI

(mrrammbI TPaAUIIMOHHBIX MHUKpPOOPTaHU3MOB — OakTepuu,
MHUKPOCKOITMYECKHE TPHUOBI, IPOXKKH U T.I., IITAMMBI MUKPOOPTaHHU3MOB,
MOANAJAIONINX T0J] ONPEJCICHUE «MHKPOOPTaHU3M» — IMpOCTeHIlne

MHKPOCKOIIMYECKHE  BOJOPOCIH,  MHKPOCKONMYECKHE  JIMIIAHHUKH,
MHKPOCKOIMYECKHE OECIO3BOHOYHBIE JKUBOTHBIC M T.JI.) B KOHCOPIIUYMBI
MHKPOOPTaHU3MOB, KYJIBTYp KJICTOK PaCTEHHI U KHBOTHBIX (CMEIIAHHBIE
[IITAMMbI MUKPOOPTaHU3MOB, aCCOIMAIMH MUKPOOPTaHU3MOB, CMEIIIAHHBIE
KYJIBTYPBI KJICTOK pacTeHHM U(KMIH) )KHUBOTHBIX U JIp.).

Host XapaKTePUCTHKH WH/IMBUYaTbHBIX IITAMMOB
MHUKPOOPIaHU3MOB HCIOJNb3YIOTCS, B YaCTHOCTH, TaKue IPHU3HAKH, Kak
KYJIBTYpHO-MOP(OJIOTHUECKast XapaKTepUCTUKA C yKa3zaHUueM

TEMIIEpaTypbl  BBIPAIIMBaHUS M  BO3pacTa  KyJIbTypbl,  (U3HKO-
OMOXMMHYECKast XapaKTEePUCTHUKA, OMOTEXHIUYECKast XapaKTePUCTUKA U T.II.
WnauBuayanbHble  IITaMMbl  KYJbTYp  PacTeHUH W KUBOTHBIX
XapaKTEePU3YIOTCS POJOCIOBHOM KYJIbTYp, CTaHIAPTHBIMHU YCIOBUSMHU
BBIpAlIMBaHUs, JaHHBIMH O BHUJOBOW TNPUHAMICKHOCTH U T.A.
Koncopiimymbl MUKPOOPraHM3MOB JOMOTHUTENIBHO K MEPEUUCICHHBIM IS
WUHIUBUAYAIBHOTO mTaMma MpHU3HAKaM XapaKTepU3yIoTCs
MPOUCXOXKACHUEM, (DakTopaMu ¥ YCIOBHSIMH aJanTalldd U CEJICKIIHH,
YHICIIOM U JOMUHHUPYIOIIUMU KOMIIOHEHTaMU U T.II.

[IpuMeHeHHEe W3BECTHBIX paHEe YCTPOMCTB, CIOCOOOB, BEIIECTB,
TaMMOB 10 HOBOMY HAa3HAQUYEHUIO COCTOMT B TOM, YTO H3BECTHOE
TEXHHUUYECCKOC Cpe,Z[CTBO Hpe;[naraeTc;I HUCIIOJIB30BATh C I/IHOI71 CJIbIO JIA
peleHus 3a7a4, KoTopas HE UMeNach B BUAY HU aBTOPOM, HU JAPYTUMHU
crieguaJincramMu, Koraa BHGpBHe cTajin HpI/IMeHSITBC}I JAaHHOC yCTpOfICTBO,
croco0, BENMIECTBO WM INTaMM. PaHee M3BECTHOE CPEJCTBO OKAa3bIBACTCS
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CTIIOCOOHBIM YJIOBJIETBOPSITH COBCEM MHYIO MOTPEOHOCTH, B CBSI3U C YeM
OHO mpuoOperaer (YHKIHIO, CYIIECTBEHHO OTJIMYAIOIIYIOCS OT TOM,
KOTOpYyIo yxe umeetl. M300peTeHrne Ha MpUMEHEHUE HE XapaKTepu3yeTcs
HU KOHCTPYKTUBHBIMH, HH TEXHOJOTWYCCKHMMH, HU KaueCTBCHHBIMU
(peuentypubiMu) cpeactBamu. Ero GyTh 3akirouaetcss B yCTaHOBICHHH
HOBBIX CBOWCTB Y€ H3BECTHBIX OOBEKTOB M ONPEACICHUA HOBBIX
obmacteil uX wucCHonb30BaHus. [l XapakTEepUCTHKH W300peTeHuil Ha
MPUMEHEHHE UCTIONB3YIOTCS KpaT-

Cm,: Ilamenmogeoenuellloo. peo. B.A. Pacenyesa. M., 1984.C. 39.

Kasl XapakTepUCTUKa MPUMEHSIeMOro o0beKTa, JOCTaTOYHas IJIsl €ro
UICHTH(UKAIUY, U yKa3aHUE HOBOTO HAa3HAYEHHUS U3BECTHOTO 00bekTa. K
IIPUMEHEHHUIO 110 HOBOMY HAa3HAYEHUIO MPUPABHUBACTCA IIEPBOE
NPUMEHCHHE M3BECTHBIX BEINECTB (IPUPOAHBIX M  HCKYCCTBEHHO
MOJIYYCHHBIX) JUIs YAOBJICTBOPEHUS OOIIECTBEHHON MTOTPEOHOCTH.

B. O6beKThbl, He Npu3HaBaeMble U300peTeHnAMMU

Hapsiny ¢ oObekramu wu300perenuid B IlaTeHTHOM 3aKoHe
COZEPIKHUTCS TIEPEYCHb TBOPUYECKHUX PE3YyIhTaTOB, KOTOPBIE HE TIPU3HAIOTCS
MaTeHTOCIIOCOOHBIMH n300peTeHusME (1. 3 ct. 4). K HuM oTHOCSTCS:

— HAay4YHBIC TCOPUH U MAaTEMATUICCKHUE METO/IbI;

— METO/Ibl OPTaHU3ALUU U YIIPABICHUS XO35IICTBOM,

— YCJIOBHBIE 0003HAYCHUS, PACTIMCAHUS, TIPABUIIA;

— METO/IbI BHIIOJIHEHUS X035MCTBEHHBIX OIEepalui;

— QJITOPUTMBI ¥ TIPOTPAMMBI ISl BBIYUCIUTEIHHBIX MaIIUH,;

— TPOEKTBl M CXEMbl IUIAHUPOBKM COOPYKECHMM, 3[aHUH,
TEPPUTOPUI;

— pelIeHus, KacalollMecs TOJIbKO BHEIIHEr0 BHAA U3JETuH,
HaIpaBJIEHHbIE HA YIOBJIETBOPEHUE ICTETUUECKUX MOTPEOHOCTEH;

— TOTIOJIOTUHM HHTETPATBbHBIX MHUKPOCXEM;
— copTa pacTeHUI U MOPOAbI )KUBOTHBIX;

— pemieHWs, TPOTHBOpEYANINEe OOIIECTBEHHBIM HHTEpEcaM,
MIPUHLUIIAM TYMAHHOCTH U MOPAJIH.
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DTO0 HE 03HAYAET, YTO YKa3aHHBIC 00BEKTHI BOOOIIE UCKITIOYAOTCS U3
chepbl mpaBoBOil oxpaHbl. Hampotus, OOJBIIMHCTBO W3 HUX TPHU
COOTBETCTBUM YCTAaHOBJIEHHBIM B 3aKOHE KPUTEPHSIM OXPaHSAETCS IPABOM,
OJIHAKO HE B KayecTBe U300peTeHWi, a Kak WHBIE OOBEKTHI
MHTEJUIEKTYaJJbHOH ~ COOCTBEHHOCTH. Tak, TPOEKTHl  IUIAHUPOBKHU
COOPYKEHHUM, 3TaHUI, TEPPUTOPUNA OXPAHAIOTCA B KQUECTBE MPOU3BEICHUI
ApPXUTEKTYpBl; NPEUIOKEHUS], ONPEIEISIONINE BHEIIHUN BUI HU3JEIINH,
MOTYT OBITh NIpPHU3HAHBI MPOMBIIIJICHHBIMUA 00pa3liaMu; HOBBIE cCOpTa
pacTeHM W TOPOAbl >KUBOTHBIX OXPaHSAIOTCA 3aKOHOAATEILCTBOM O
CEJIEKIIMOHHBIX JOCTHXKEHUSX; B KaueCTBE CaMOCTOATEIbHBIX OOBEKTOB
OXpaHbl BBICTYNAIOT TOIOJIOTUM WHTETPAIBHBIX MHKPOCXEM U T.I.
3akoHOJATeNb JIMLIb IOAYEPKUBAET, 4YTO Ha3BaHHble OOBEKTHI HeE
npusHatoTcss  u3o0pereHusiMH. OCHOBHOW  NPUYMHOM  3TOro  Juis
OOJIBIIMHCTBA U3 HUX CIYXHUT TO, YTO OHHM HE SIBISIOTCS TEXHUYECKUMU
pelleHusAMH 3ajadd, T.6. HE MOJNAaJalT IO IOHSATUE YCTPOICTBa,
crioco6a, BelecTBa WiK mramMMa. Eciin jxe KOHKpeTHoe perieHue, Oyib To
pellleHre 3ajjauyd II03HAHMS, pEIICHHWE BHEIIHETO BHJA W3IEIUA WIH
MPOEKT COOPYXEHHs, oOOecleyuBaeT TOT WJIM HWHOW TEXHUYECKUU
pe3yabTaT, OHO MOXKET ObITh IMpU3HAHO H300peTeHneM. [IpumepoM MoxeT
CIyXkuTh OTKpeiTHE B.A. ®abpukantom, M.M. ByaplHCKUM U
®.A.ByraeBbIM SIBJICHUS YCHJICHUS 3JICKTPOMArHUTHBIX BOJIH (quriom Ne
12), kotopoe OBLIO OJHOBPEMEHHO 3apETUCTPUPOBAHO B KauyeCTBE
n3zobperenuss «Croco® YCHIIEHUS 3JIEKTPOMAarHUTHBIX BOJIH», MPUYEM
dbopmyna M300peTeHHUS TOYTH JOCIOBHO MOBTOpsia (OPMYTY OTKPBITHS
TE€X K€ aBTOPOB.

Oco0o0 crenyer OCTAaHOBUTBHCS Ha pEIICHUAX, KOTOPHIM HE
IPENOCTABIIIETCA  IIpaBOBasg  OXpaHa  BBUAY HX  [POTHUBOPEYHS
OOlIECTBEHHBIM HHTEpecaM, MpPUHLUIAM TYMaHHOCTM U Mopainu. B
OTJIMYHUEC OT [OPpYyrux OG’bGKTOB, HC IIPU3HABACMBIX I/I306peTeHI/I$IMI/I,
yKa3aHHbIE pelieHus COOTBETCTBYIOT BCEM KpUTEPUIM
MAaTEHTOCIIOCOOHOCTH, HO HE OXPAHSAIOTCS B CHIy MPSMOTO yKa3aHUs
3akona. Kak BepHO oTMeuaeTcsi B tuTeparypel, mpu oTHECeHHWH pelIeHHA
K MMpOTHUBOPCHAIIIUM O6H.I€CTB€HHBIM HHTCpCCaM caMu 9T
«0OI1eCTBEHHBIE MHTEPECH» JIOJDKHBI ObITh OTPa)KEHbI B TEX WU HHBIX
ImpaBujiax, YCTAHOBJICHHBIX OT UMCHU O6H_I€CTBa YIOOJIHOMOYCHHBIMU HA TO
KOMITETCHTHBIMH OpraHaMu (Hampumep, 3alpeT HUCIOIb30BaHUS TEX HIIH
WHBIX BEIIECTB, Y KOTOPBIX BBISABIIEHBI KaHIEPOIr€HHBIE cBoiicTBa). B
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IPOTHBHOM CJy4yae CChUIKA Ha OOIIECTBEHHbIE HHTEpPEChl Morjia Obl
CIIy’)kKUTb OCHOBaHMEM JJii OTKa3a B IIaTEHTOBAaHUM OOJBIIMHCTBA
3agBISIEMBIX peleHui. HampoTus, oTpuiiaHue NaTeHTOCIIOCOOHOCTH MO
MIPUYMHE NPOTUBOPEYHSI IPUHIIUIIAM TYMAHHOCTH U MOPAJIM OCHOBBIBAETCS
Ha  HPAaBCTBEHHBIX  HOpMax, MOAJAEPKUBAEMBIX  TOJBKO  CHUJIOU
OOIIIECTBEHHOTO MHEHUS (HarpuMmep, Mo 3TOW MPUYMHE HE MAaTECHTYIOTCS
NPUCIIOCOOJICHUS IS @3apTHBIX UTP, OPYIUs CAMOYOHICTBA U T.11.).

B oTiimume ot paHee AeHCTBOBABIIETO 3aKOHOIATEIBCTBA U3 TICPECIHS
HEOXPaHIEMBIX PEIICHUN HCKIIOYECHBI SIBHO OECIOJIe3HbIE H300pETCHHS.
Uro kacaeTcs M300pETCHHI, MPHU3HABACMBIX B YCTAHOBJIICHHOM ITOPSIJIKE
CEKpPETHBIMH, TO OHHU IIOJIB3YIOTCS IIPaBOBOM oxpaHOoM. OIHAKO yCIOBHS
MPEAOCTaBIICHUsS] 3TOM OXpaHbl, €¢ 00beM U TOPSAOK OOpameHus ¢
CEKpETHBIMU H300pEeTEHUSIMH B COOTBETCTBUM C 1. 5 cr. 3 IlarenTHOro
3aKOHA OYIyT OMpeIeNICHbI CIIeIUaTIbHBIM 3aKOHOIATEIHCTBOM.

r. HoBusHa

1) [TousiTHE YPOBHS TEXHHUKH.

HoBu3Ha HM300peTeHHs KaK TEpBOEC W HEMPEMEHHOE YCIOBHE €ro
MAaTeHTOCIIOCOOHOCTH ~ BcerJa  Oblla  XapakKTEepPHBIM  MPHU3HAKOM
n3o0pereHuit kak B Poccuu, Tak u 3a pyoexxom. Tak, B COOTBETCTBUH C TI.
21 TlonoxeHuss 00 OTKPBITUAX, M300PETEHHUAX U PALMOHATIM3ATOPCKHUX
npemioxeHussx 1973r. perenue npru3HaBaioCh HOBBIM, €CITH 70 ATkl

' Cm.: Oxpana uzobpemenuti no Hosomy namenmuomy zaxonooamen CCCPIIIoo peo.
AJ. Kopuaeuna. M., 1991.C. 39—40.

MPUOPUTETA 3asIBKHU CYIIHOCTH 3TOTO WJIA TOXJIECTBEHHOTO PEUICHHS
He ObLIa pacKphITa A HEOMPEIEICHHOTO Kpyra IUI[ HAaCTOJIBKO, YTO
CTaJo0 BO3MOXKHBIM €ro OCYIIECTBJICHHE. B COBETCKOW HOPUINYECKOMN
TUTepaType AABHO M CIPaBEAJIMBO OOpamlaioch BHMMaHHWE Ha TO, YTO
Takoe OIpe/leJieHue HOBU3HBI SIBISUIOCH HEJOCTATOYHO YETKUM H
MOpOXKIano OECKOHEYHBIE CIOPHl B OTHOUICHHH IPAaBOMEPHOCTH
MIPOTUBOIOCTABJICHUS 3asBKE HEOMYyOJIMKOBAHHBIX MaTEpUAIOB, HOCSIINX
CITy’)KeOHBIM XapakTep (OTUEThl O HAYYHO-HUCCIICOBATEIILCKUX pPadoTax,
KOHCTPYKTOPCKasi ¥ MPOEKTHAsl JOKYMEHTAIUS U T.J.), & TAK)KES CBEICHHIA
00 OTKpPBITOM MPUMEHEHUHU N300peTeHmiil.
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B HoBOM 3akoHe HOBH3HA OIpEAETSeTCS KaK HEU3BECTHOCTh
M300peTeHus U3 CBEICHUI 00 YpOoBHE TeXHHKH. Jlanee pacKpbhIBaeTcsi camo
MOHATHE YPOBEHb TEXHUKH». CBEICHUS 00 YPOBHE TEXHHKH BKJIIOYAIOT B
ceOs1 moOble CBEACHUS, CTaBIIME OOIICAOCTYMHBIMH B MHpE OO0 JaThl
npuoputera  u3oOpereHus.  JlaHHas ~ (GOpMYNIMpPOBKA  TO3BOJISIET
aKIEHTHPOBAaTh BHUMAaHHE Ha 4YETHIPEX MOMEHTaX. Bo-mepBwIX, TNpu
WCCJICIOBAaHUHM HOBHU3HBI 3asBICHHOTO PEUICHUS WCIOIB3YIOTCS JIUIIh
OOmIeZIOCTYNTHBIE ~ CBeAeHWsA. [log HUMH TIOHUMAKOTCS  CBEICHWS,
coZiepKalliecs B HUCTOYHHKE, C KOTOPBIM JH000€ JIMIIO HMENo
BO3MOYKHOCTh O3HAKOMHUTBCSI CaMO JTHOO O COJEpKaHWU KOTOPOTO MOTJIIO
OBITh €My 3aKOHHBIM 00pa3oMm cooOmeHo. Beskoro popa ciyxeOHas,
3aKphITasi, CEKPETHAS U T.N. HHQOpMAIMs BO BHUMAaHUE HE MPUHUMACTCSI.
OT0, MOXalyH, IIaBHOE H3MEHEHHE B TMOHMMAaHWU HOBH3HBI, KOTOPOE
MIPOU30IILIO C MPUHITHEM HOBOTO 3akoHa. BO-BTOPHIX, B ypOBEHb TEXHUKH
BKJIIOYAIOTCS JIIOOBIE CBEAEHUS, PACKPBIBAIOLINE CYIIHOCTh M300peTeHHUH,
HE3aBUCHMO OT TOro, B Kakoid ¢opme (yCTHOH, MTHCHMEHHOMH,
ounmanbHOM, HEOPHUIMATHHON U T.J.) OHU CTAJIM JTOCTYIHBIMU ITYOJIHKE.
B-TpeThux, peub HIET O CBEACHHUSX, CTAaBHIMX OOMIETOCTYITHBIMHA HE
ToJIbKO B Poccuu, HO U B 3apyOeKHBIX CTpaHax. IHBIMU ClIOBaMU, HOBU3HA
M300peTeHUsT JOJDKHA HOCUTh aOCONIOTHBIM MUPOBOWM Xapaktep. B-
YEeTBEPTHIX, MIPU OMPEACTICHUN HOBU3HBI MOTYT HCIIOIh30BATHCS TOIBKO T
CBEIEHUS, KOTOpBIE CTamd OOIIEJOCTYITHBIMUA JO JaThl TPUOPUTETA
n3oOperenusi. CBelneHUs, pACKPBIBAIOIIME CYIIHOCTh H300pETCHHUS,
KOTOPBIE MOSBUIIACH TTOCIIE 3TOW JaThl, BO BHUMaHUE HE TIPUHUMAIOTCSI.

[Ipu onpeieJICHUN YpOBHSI TEXHUKHU UCIIOJIB3YIOTCS
YAOBJIETBOPSIONINE YCJIOBHIO 00IIIEeTOCTYITHOCTH CBEJICHUS,
MPE/ICTABICHHBIE, B YACTHOCTH, B CIEAYIONIUX UCTOUHUKAX MH(POPMAIUH:

— OmyOJUKOBAaHHBIC OINHCAHUS K OXPaHHBIM JIOKYMCHTaM,
OIMyOJIMKOBAaHHBIC 3asIBKU HA M300pETEHUSI — C AAThI MMyOJINKAIINH;

1 Cm., nanp.. Baxacmos B.U., Jlemenmvee B.H. Ilonsmue <«neonpeodenenuviii Kpye
auy»lIBU. 1982.Ne 11. C. 17—20;Jemenmoes B-H. [Ipobremvl oyenku HOBU3HbL
uzobpemenuti//BU- 1990.Ne 4. C. 30—31u op.

— pOCCHICKHE U3JaHusI — C JaThl TOATMCAHUS B IIeYaTh,

— HWHBIC U3JaHUA — C JAaThl BBIITYCKAa B CBCT, a MPU OTCYTCTBUH
BO3MOXXHOCTH €€ YCTAHOBJICHHA — C IIOCJIICAHCTO JHSA MECdla HUJn C 31
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NeKaOps YKa3aHHOTO B HW3JIaHUM TOJa, €CIM BpeMsl BBITYyCKa B CBET
OTPe/ICIIEHO COOTBETCTBEHHO JIUIIH MecsIlaMu U (M) TO1aMu;

— JICTIOHUPOBAHHBIE PYKONHUCH cTaTel, 0030poB, MOHOrpaduili u
APYTHX MaTepHajoB — C IaThl JCTIOHUPOBAHHS,

— OTYETHl 0O HAYYHO-HCCIIEJIOBATEILCKUX PAabOTax, MOSICHUTEIbHBIC
3aMMCKHU K OTIBITHO-KOHCTPYKTOPCKHM pabotam n Ipyras
KOHCTPYKTOpPCKasi, TEXHOJOTUYeCKass M TNPOEKTHas JOKYMEHTallMs,
HaxoJsIIascsl B opraHaXx HAyYHO-TEXHUYECKOW WH(OpMaIuu, — ¢ JaThl
MOCTYIJICHUS B 3TU OPTaHBbI,

— HopMmartuBHO-TexHUYecKas gokymenramus (COCT, TY u t.a.) —
C JaThl peFI/ICTpaLII/II/I cC B YHO.HHOMO‘IGHHBIX Ha TO opraHax;

— Marepuaibl JauccepTandid U aBTopedepaThl  IUCCEpTaIui,
HU3JaHHBIC Ha ITpaBax pyYKONUCHU, — C AAThl IIOCTYIIJICHHUA B 6I/I6JII/IOT€KY;

— TpPUHATBIE Ha KOHKYPC PabOThI — C JaThl BBIKJIAIKH HX JUIS
O3HAaKOMJICHUA, HO,Z[TBGp)K,Z[eHHOfI AOKYMCHTAaMH, OTHOCAIINMUCA K
MIPOBE/ICHUIO KOHKYPCa;

— BH3yaJbHO  BOCHpPHUHHMAEMbl€ HCTOYHUKH HWH(OpMALUU
(maKatThl, MPOCHEKTHI, YEPTEHKHU, CXEMBI, POTOCHUMKH, MOJICIIH, U3CITUS U
T.I.) — C JaThl, KOrJa CTajl0 BO3MOXHBIM HX O0O3pEHHE MPH HAITUIHU
MTOATBEPKICHUS O(DUIIMAIBHBIMU TOKYMEHTaMHU,

— DKCIIOHATHI, IIOMEIIEHHBIE HAa BBLICTABKE, — C JaThl Hadajga UX
MOKa3a, MOJITBEPKACHHOW O(DHUIIHAIBHBIM JJOKYMEHTOM,;

— YCTHBIE JTOKJIaJbl, JIGKLIUHU, BBICTYIUIGHUSI — C JaThbl, KOr/1a ObLI
cenaH JOKJaJ, MPOYMTaHa JIEKIHS, COCTOSIOCh BBICTYIUIEHUE, €CII OHU
3a(pUKCUpOBaHBl ammapaTaMyd 3BYKO3AIMCH WM CTEHOrpau4ecku B
MOpSAJIKE, YCTAaHOBJICHHOM JCHCTBOBAaBIIMMH Ha YKa3aHHYIO JaTy
IIpaBWJIaMU IIPOBEJEHUS COOTBETCTBYIOLIUX MEPOIIPUATHIL,

— COOOIIEeHUsI TIOCPEACTBOM PaAIN0, TEICBUICHUS, KHHO U T.II. — C
JIaThl TAKOTO COOOIIEHUS, €CIIK OHO 3a)UKCUPOBAHO HA COOTBETCTBYIOIIEM
HOocuTene WH(OpMaInMu B YCTAaHOBJICHHOM TOPSJIKE, JCHCTBOBABIIEM Ha
YKa3aHHYIO JaTy;

— CBCACHUA O TCXHHUYCCKOM CPCACTBC, CTAaBIIMC H3BCCTHBIMH B
pe3yiabTaTte Cro HUCMIOJb30BaHUA B IMPOU3BOACTBCHHOM IIPOLECCCE, B
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M3TOTOBIIIEMON WJIM OKCIUTyaTHPYyeMOW NpPOAYKIMH, B TOM YHUCIE B
OIBITHOM 00pa3le, NepeJaHHOM B 3KCIUTyaTallHio, J1M00 MHOTO BBEIECHUS B
XO3SICTBEHHBI 000pOT, — C JaThl, YKa3aHHOW B OQUIHATIHLHOM
JIOKyMeHTe, MOJATBEPKAAOMEM OOLIENOCTYHbI  XapakTep TaKux
BEJICHUH.

Kak Bumum, npu mpoBeneHUs] MATCHTHOW SKCTIEPTU3BI 3asBKE MOTYT
OBITh TPOTUBOMOCTABJICHBI JHOO Takue CBEACHHUS 00 H300peTeHHH,
KOTOPBIC MOYEPIHYTHI U3 OTKPBHITO OMyOJUKOBAHHBIX MCTOYHUKOB, *THOO
CBEICHHUSI 00 OTKPBITOM MPUMEHEHHH u300pereHus. M3 storo mpaBuia
€CTh, OJHAKO, WCKIIOYEHUEe, TMpsAMO YyKazaHHoe B 3akoHe. [lpu
WCCIICIOBAaHUHM HOBU3HBI M300pPETCHHsI B CBEIEHUS 00 ypOBHE TEXHUKU
BXOAAT TaKKe paHee TMOJaHHBIE HEONYyOJUKOBAaHHBIE 3asBKA Ha
M300peTeHusT U TOJEe3HbIE MOJEIHU JPYyrUX aBTOPOB, a TakKke
3amaTeHTOBaHHbIC B P® u300pereHuss W mojie3Hble Mojaenu (C AaThl MX
npuoputera). COBEPIICHHO OYEBUIHO, YTO OTH 3asBKM HE MOTYT
OTHOCHUTBCSI K OOIICAOCTYMHBIM cCBefeHusAM. OJHAKO e1Ba JU HYXHO
JOKa3bIBaTh HEOOXOJMMOCTh HX Yy4YeTa MpPH WCCICJOBAHUM HOBHU3HBI
n3o0peteHus. [laTeHTHOE TTpaBO HE JOMYCKAET BBIJIAYU JBYX MaTEHTOB Ha
TOKJIECTBEHHBIC  M300pPETECHHUs, TMATEHT BBIACTCA  JUIIb  JIUILY,
obnamatonieMy mpuopuTeToM. IloaToMy 3aKkOH TOMYEPKUBAET, YTO
CBEICHHUS O paHee IOJAHHBIX 3asiBKAaX W 3allaTEHTOBAHHBIX OOBEKTAX
VYHUTBHIBAIOTCS, HO HWCKIIOYHMTEIBHO TIPU  OMNPEICICHUU  HOBHU3HBI
n3o0perenus. [Ipu oneHke U300peTaTEIHLCKOTO YPOBHS OHU BO BHHMAaHUE
HE TPUHUMAIOTCS.

2) [Ipuoputer U300peTEeHHS U MPABUIIA €TO ONPEICICHUSI.

HoBuzHa n3o0peTeHnst ycTaHaBIMBACTCS MO OTHOIICHHUIO K YPOBHIO
TEXHHUKH, KOTOPBIA OIpeaenseTcsl Ha JaTy mpuopurtera nzodpereHus. [o
o0ImeMy TpaBuily TPHOPUTET H300pPETEHHUS YCTaHABIMBACTCA IO J1aTe
noctyrmieHus B [laTeHTHOE BEIOMCTBO 3asiBKH, COZAEpIKalIEH 3asBICHHUE O
BBIJIaY€ IMATEHTa, ONMucaHue, GOpMysy M YepPTEk U, €CIM B ONHUCAHUHM HA
Hux umeercs ccbuika (m-1 ¢r.19 IlarentHoro 3akona). Kak Bumum, s
3aKpeIUICHUs] TPUOPUTETA 3asBUTENh MOXET TmoAaTh B [laTeHTHOE
BEJIOMCTBO 3asiBKY, B KOTOPOH OTCYTCTBYET psiJ TpeOyeMbIX MO 3aKOHY
JTOKYMEHTOB. OJTO HOBO€ TIOJIO)KEHHE B POCCHUUCKOM MMATEHTHOM
3aKOHOJIATENbCTBE, MPU3BAHHOE YIPOCTUThL M YCKOPUTH MPOUEAYPY
3aKpEIUICHUS IPHOPHUTETA.
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Hapsiny ¢ oOmuM npaBuiioM omnpeneneHus npuoputera [laTeHTHBIN
3aKOH COJEPKHUT PSAJ CIEHHUAIBHBIX JIBFTOTHBIX MPAaBHJ, KOTOPHIE MOTYT
MIPUMEHATHCS MPU YCTAHOBJIEHUU MPUOPUTETA B CIy4yasix, YKa3aHHBIX B
3akoHe. I[Ipexne Bcero peur MAET O TaK HA3bIBAEMOM KOHBEHI[MOHHOM
MIPUOPUTETE, KOTOPHIM MOTYT BOCIIOJIB30BAThCS 3asBUTENU M3 CTPaH—
yyactHul] [lapr>KCKOM  KOHBEHUMHM 10  OXpaH€ MPOMBIILICHHON
cooctBeHHOCcTU. B coorBerctBuM ¢ 1.2 c1.19 IlareHTHOr0 3akoHa
MPUOPUTET MOKET OBITh YCTAHOBJIEH MO JaTe MOJauyM MEpPBOMl 3asiBKU B
cTpaHe—yuacTHulle  [lapmkCkOM  KOHBEHUMH, €CIIM  3asBKa  Ha
n3o0perenue moctynuiaa B [lateHTHOoe BemomcTBo PD B Teuenume 12
MecCAlleB € YyKa3aHHOW natbl. Eciv 1o He 3aBUCAIIMM OT 3asBUTEI
obcrostenbcTBaM  (CTHXHWitHOe ~ O€JCTBHE,  BOCHHBIC  JICHCTBHS,
rpakIaHCKUEe OCCropsakd W T.aI.) 3asiBKa C  HCIpalldBaHHEM
KOHBEHLIMOHHOTO TIPUOPUTETA HE MOTJIa OBbITh MO/IaHa B YKa3aHHBIA CPOK,
3TOT CPOK MOXKET OBITh MPOIJICH, HO He Ooyee yem Ha JBa mecsma. Ha
3asiBUTENIE  JIGKUT  OOS3aHHOCTh  MPEACTaBUTh  JOKA3aTelbCTBa,
MOATBEPKIAIOIINE HEBO3MOKHOCTh MOJIaYM UM 3asiBKU B YCTAHOBJICHHBIH
CPOK.

3asBUTENb, JKENAIOMIUNA BOCIOJIb30BATHCS MPABOM KOHBEHIIMOHHOTO
MPUOPUTETA, 00s3aH yKa3aTh 3TO MPHU T01a4e 3as8BKH WA B TCUCHHUE JBYX
MECALIeB C JIaThl MOCTYIUIEHUs 3asaBKU B [laTeHTHOEe BeJOMCTBO H
MIPUJIOKUTh KOMHUIO TIEPBOM 3asBKH, 3aBEPEHHOMN HaJIJISKAIIUM 00pa3oM
MPUHSBIIAM €€ YYPEXKICHUEM, WM MPEJCTaBUTh €€ HE MO3JHEee Tpex
MECSIEB C JaThl NMOCTyIUIeHUs 3asaBkU B IlarentHoe BemomctBO. [lpm
ucyrcieHuu 12-MecsyHoro cpoka JeHb MoAadd MepBOi 3asSBKH B CPOK HE
BKJIIOYaeTcs. Ecim mocnemHuil 1eHb CpoKa MPUXOAUTCS Ha HEepabouMid
JIeHb, JTHEM OKOHYAHHsSI CPOKa CYUTACTCS OMMKAWIIUI CIeTyrOIni 32 HUM
pabounii neHb. Ecam okoHYaHHWE CpOKa MPUXOAMUTCS Ha TaKOW MeECsIl, B
KOTOPOM HET YHMCJa, COOTBETCTBYIOIIETO JAT€ MOJAaYl MEPBOM 3asBKHU, TO
CPOK MCTEKaeT B MOCJICIHUI AEHb 3TOr0 MECsIa.

EC.HI/I HpaBI/IJIa (0] KOHBCHIIMOHHOM HpI/IOpI/ITeTe HNMCIINCH B
POCCHIICKOM 3aKOHOJATENbCTBE M pPaHbINE, TO JIBIOTHBIA MOPSIOK
onpe;[eneHmI HpI/IOpI/ITeTa 1o BHyTpeHHI/IM 3asiBKaM yCTaHOBHeH BHGpBBIe.
[Ipu 3TOM MOXHO BBIIEIHTH CICAYIOIIME OCOOBIC CIIydau YCTaHOBJICHUS
npuopurera. Bo-nepBbIX, OH MOXKET ONPEAEIATh 110 JAaTe MOCTYIUICHUS B
[TarenTHOEe BemoMcTBO Oosiee paHHEH 3asBKH TOTO JK€ 3asBUTEIS,
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pacKphIBamOIIeH 3TO W300peTeHHe, eciad 3asBKa, 10 KOTOPOii
UCIIPAIIUBACTCSl TAKOH MPUOPHTET, MOCTYNHIIA He mo3aHee 12 MecsieB ¢
JaThl MOCTYyIUICHUs Oosiee panHel 3asBku (1.4 cr.19 [laTeHTHOTO 3aKOHA).
B sTtom ciyuae 6omee paHHSS 3asiBKa CUUTACTCSI OTO3BAHHOM.

[TpuduHBI, IO KOTOPHIM 3asBUTENH, MO CYTH JIela, 3aMEHSET CBOIO
MEePBOHAYAIbHYIO 3asBKYy Ha HOBYIO, MOTYT OBITh CAMBIMU Pa3IMYHBIMHU.
Tak, ocHOBaHHEM MOXET CIYKUTh HEOOXOAMMOCTh YTOYHEHUS WU
WCTIPABJICHUS TE€X WM MHBIX MIPU3HAKOB TEXHUUECKOTO PEIICHUs, €CIU TIPHU
3TOM HE U3MEHSETCS €ro CYIIHOCTh; HEOOXOIUMOCTh KOPPEKTHUPOBAHUS
(hopMyTel U300pETEHMS, €CITH MTPEAOCTABIIEMbBIN JIJIs 3TOTO CPOK YITYIIEH,;
11e1eco00pa3HOCTh YCTPAHEHUS] W3 OINUCAHUS W3MHIIHEH WHOpMaImi,
COCTaBJIAIOIIECH TEXHHYECKU CEKpEeT 3asBUTENs; W T.I. BakHO nuub,
4yTO0OBI OOJIee paHHAA 3asBKa HA 3TO M300pETEHHE MOJIHOCTHIO pacKpbIBaia
€ro CyIIHOCTh, a TOCHeAyrolIas 3asBka OblIa TOJaHa HE Mmo3aHee 12
MECSIIEB C IaThl MOaYU TIEPBOM 3asBKH.

B Takom >xe mopsimke MoKeT OBITh YCTAHOBJIEH TPHUOPUTET Ha
OCHOBaHUHW HECKOJIBKHUX paHee MOJAaHHBIX 3asBOK. Ecnu, Hampumep, Imo
MHeHHIO 3asgBUTENS, 3TH 3aIBKH MOTYT OBITh OOBEIWHEHBI B OJIHY, €My
MIPEIOCTABIICTCS BOZMOKHOCTD MTOJIaTh HOBYIO 3asBKY, IPHOPUTET BTOPOI
OyIeT ompenensaTbcsl MO JaTe IMOoAaud TOCIeTHEH W3 paHee ''CHaHHBIX
3asiBOK, KOTOPbIEe 00BEAUHSIOTCS B onHY. [Ipu 3TOM, O/IHAKO, HEOOXOTUMO,
YTOOBI B KQXKJ0W U3 0O0BEIUHIEMBIX 3a5BOK OBILIIO PACKPBITO N300pPETCHHE,
Ha KoTopoe wucnpamuBaercs Oonee Pannuit npuopurer. B 3akone
CHEIUaIbHO MOAYEPKUBACTCS, YTO IPHUOPUTET HE MOXKET YCTaHABIUBATHLCS
M0 JaTe TMOCTYIUICHUs 3asBKH, MO KOTOPOH YK€ HCHpamuBaics Ooiee
paHHUI TIPUOPUTET.

Bo-BTOpBIX, NpPUOPUTET MOXKET OBITh YCTAaHOBJIEH IO JarTe
MOCTYIUICHUS JTOTIOJTHUTEIBHBIX MATEPHUAJIOB, €CIH OHH O(OPMIICHBI
3asBUTEJIEM B KaueCTBE caMOCTOSTeabHOM 3asaBkH (1. 3 cr. 19 [larenTHOrO
3akoHa). Kak m3BectHo, B coorBercTBUU co cT. 20 I[laTeHTHOro 3akoHa
3ai4ABUTCIIb UMCECT HpaBO B TCUCHUC ABYX MCCALIEB, a HpI/I yCJIOBI/II/I YHJIaTBI
MOIITMHBl — W 3a MpeJejaMHi 3TOr0 CPOKa, HO HE IMO3JHEC BBIHECCHUS
peH_IeHI/I}I 110 pe3yanaTaM 3KCHepTI/I3BI 10 CYH_IGCTBy, BHECTHU B €€
MaTepHaabl WCIPABJICHUS M YTOYHEHHWS, B TOM YHCJIC JIOMOJHHUTH €€
HOBBIMU MaTepI/IaﬂaMI/I 663 N3MCHCHUS CyH_IHOCTI/I 3asBJICHHOI'O
n3o0pereHus. Ecaum  3TH  JONOJHUTENBHBIE MaTepUANbl  H3MEHSIOT
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CYITHOCTh 3asBICHHOTO W300peTeHHs, T.€. COAEepXKAT MOMAJEKAIUE
BKIIIOYCHHUIO B (OpMyiTy H300peTeHUs NPU3HAKH, OTCYTCTBOBABINHE B
MNEpBOHAYAJIbHBIX MATCpUaIaX, TO OHHW BO BHHMAHUC HC NPUHUMAKOTCAI.
3asBHUTENIO, OIHAKO, MPEIOCTABISETCS BO3MOXKHOCTH O(OPMHUTH TaKue
AOMNOJHHUTCIIBHBIC MAaTCprajibl B KaUCCTBC CaMOCTOSITEIILHOU 3asIBKH. HpI/I
ATOM 3asBHUTENb HMMEET MPaBO HUCIPOCUTH MPHOPUTET H300PETEHHsS IO
TaKOM 3asBKE IO JaTe IMOJayd KM JIONOJHUTENBbHBIX Marepuanos. i
ATOTO CaMOCTOSITENIbHASI 3asBKa, BO-TIEPBBIX, JOJDKHA OBITH IMOAaHA 0
HUCTCUCHUA TPCXMCCAYHOIO CpOKa C OaThl TMOJYYCHUS 3asABUTCIICM
yBemomiieHHsI [[aTeHTHOTO BEIOMCTBA O HEBO3MOXKHOCTH TPHUHSTHS BO
BHUMAHHUC JOMOJHUTCIbHBIX MATCPUAJIOB B CBA3U C IMPU3HAHUCM HUX
W3MEHSIONIMMH ~ CYIIHOCTh  3asBIICHHOTO pEUICHHs, a, BO-BTOPBIX,
NOAAaHHBIC PaHCC MNOMNOJHHUTCIBHBIC MATCPUAJIbI JOJIKHBI ITOJIHOCTBIO
packpbeIBaTh  CYIIHOCTh  HM300peTeHHs, Ha KoTopoe odopmieHa
CaMOCTOSITeNIbHAS 3asBKA.

B-TpeThux, mnpHOpUTET W300pETEHHsI TIO BBIICICHHOW 3asBKE
YCTaHABIMBAETCSA IO JaTe TNoCTymieHus B [laTeHTHOe BEIOMCTBO
MEPBOHAYAIIHOW 3asBKH, €CJIHM BBIICICHHAs 3asBKa MOCTYNWIA MO
MPUHATHS 0 TEPBOHAYAILHON 3asBKE pemieHUs 00 OTKa3e B BbIJaue
MaTeHTa, BO3MOKHOCTH O0’KaJIOBaHMS KOTOPOTO WCUEpPIIaHBI, a B CIIy4ae
BBIIaYU TI0 YyKa3aHHOW 3asBKEe IMaTeHTa — [0 JaThl PETUCTpaluu
n300perenus B rocymapctBeHHOM peectpe (m. 5 cr. 19 IlarentHoro
3aKOHa).

HeoO6xoauMoCTh BbIICTIEHUS OJHOW 3asBKH W3 JIPYrol BO3HUKACT
TOT/a, KOTa epBOHAYalIbHAs 3asiBKa M0JIaHa C HApYIIEHUEM TpeOOBaHUs
enuHcTBa n3o0perenuss (m. 1 cr. 16 IlatentHOro 3akoHa). 3asBUTEH
MOXET U O COOCTBEHHOW HWHMLMATHBE BBIICIUTH M3 IEPBOHAYATBHBIX
MaTepUajoB 3asBKU JAPYryl0 3asBKY, €CJIHM, IO €ro MHEHMIO, B HHX
COZCPKUTCS  HECKOJIBKO  M300peTeHHuil, KOTOpble  MOTYyT  OBITh
3alaTeHTOBaHbl CAMOCTOATENbHO. [IpmopuTeT mnepBOHAYAIBHON 3asBKU
COXpaHsieTcs, €CIM BBbIJIEICHHAs 3asBKa IpeJCTaBlieHa 0e3 M3MEHEHUs
CYUTHOCTH M300peTeHHs MO CPAaBHEHUIO C COJIEPKAHUEM IEePBOHAYAIbHOMN
3asBKU. B IpoTUBHOM cilydae, a TakKe IpU MOJa4ye JYACICHHOU 3asiBKU
MoCJie UCTEYEHHS] YKa3aHHBIX BBIIIE CPOKOB, MPHUOPHUTET IO BbIAEICHHON
3asBKE€ YyCTAHABIMBAaeTCs II0 Jare ee mocTymeHus B IlateHTHOE
BEJIOMCTBO.
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TakoBbl ~ OCHOBHBIE  TpaBWja  YCTAHOBJICHHUS  NIPUOPUTETA.
[ToguepkHem emie pa3, 4TO MPUOPUTET OMPEIEIAETCS AATOW MOCTYIUICHUS
3asBkH B [laTeHTHOE BemoMcTBO. bosiee TouHbIiT MOMEHT (dachl, MHUHY ™)
MIOCTYIJICHUs 3asBKM HE YycTaHaBiauBaercs. OIHAKO e€ciM B Ipolecce
AKCIIEPTH3bI YCTAHOBIEHO, YTO UICHTHYHBIC U300PETCHUS UMEIOT OAHY U
Ty K€ JaTy MPUOPUTETA, T.€. NOCTYNWIN B [laTeHTHOE BEAZOMCTBO B OMH
JIeHb, TO MaTEHT MOXKET OBITh BBIAAH MO 3asBKE, MO KOTOPOW JOKa3aHa
Oonee paHHsAA Jnata ee oTnpaBku B [laTeHTHOe BEIOMCTBO, a IpHU
COBIIQJICHUM OTHX JaT — IO 3asiBKe, HUMeIell Oonee paHHUI
peructpauroHHbli  Homep  I[latreHTHOro  BemoMcTBa.  3asBUTENSM
MPEIOCTABIIACTCS BO3MOXKHOCTh TI0 COTJIAIIEHUIO MEXIY COO0N M3MEHUTH
yKa3aHHbIE MpaBuia J1u00, 00beIUHUB CBOU 3asBKH, MOIYYUTH MATEHT HA
uMsi 000X 3asIBUTEIICH.

3) JIbrora 1mo HOBHU3HE.

PaccmoTpenue Borpoca 0 HOBU3HE M300peTeHHs OyIeT HETOJHBIM,
€CIIM HEe KOCHYThCSI NMPOOJIEMBI TaK Ha3blBa€MOW JIBIOTHI 110 HOBU3HE. B
coorBeTcTBUM ¢ 1. 1 cr. 5 IlarenTtHOoro 3akoHa P® He mnpusHaercs
OOCTOATENILCTBOM, MPENATCTBYIOIIMM IPU3HAHUIO MaTEHTOCHOCOOHOCTH
n300peTeHusi, Takoe pacKpeiTue HHGOpMAIMM, OTHOCALICHCS K
N300pETEHUI0, aBTOPOM, 3asIBUTEIEM WM JIIOOBIM JIULIOM, MOJYYUBIIUM OT
HUX OPSAMO WM KOCBEHHO 3Ty MH(OpPMaIHIO, IPU KOTOPOM CBEACHHUS O
CYIIHOCTH H300peTeHHs CTalud OOLIENOCTYHBIMM, €CIM 3asBKa Ha
n3zobperenue nojana B [laTeHTHOE BETOMCTBO HE MO3HEE IIECTH MECALICB
C J1aThl pacKpbITUs MH(popMau. CpaBHEHHE JAHHOW HOPMBI C IIpaBUIIaMU
paHee IeWCTBOBABILEIO 3aKOHOJATEIbCTBA IMOKA3bIBAET, UYTO MPOU3OIILIO
CYIIECTBEHHOE PpACIIMPEHHUE JbIOTHI, MPEJOCTaBIAEMON 3asBUTENIO B
CBSI3U C IPEIIIECTBYIOUINM 3asBKE PACKPBITUEM CYIIHOCTH H300pETCHUS.
HanomuuMm, 4to0 paHee 3Ta 1brota CBOAMIIACH:

a) K IIECTUMECSYHOMY CPOKYy B Cllydae MOKa3a H300peTCHUs B
HKCIIOHATAaxX, OMEUIEHHBIX Ha O(QUIHUAIBHBIX U OQUIMATIBHO MPU3HAHHBIX
MEXYHapOAHbBIX BBICTABKAX, OpraHn3oBaHHbIX Ha Teppuropun CCCP;

0) K YETBIPEXMECIYHOMY CPOKY B CITydae OTKPBITOTO HCIOIb30BAHMUS
M300peTeHus 10 AaThl MOAaYH 3asBKU Ha U300pETEHUE.

OTHbIHE NaHHAA JBIOTA MPENOCTABIIACTCS 3aABUTEIIO, BO-IIEPBBIX, B
TEUYEHUE IIECTUMECSIYHOTO CPOKa, BO-BTOPBIX, HE3aBUCHUMO OT (HOpPMBI
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packpbIThsi HHGOPMAIIMK O CYIHOCTH M300peTeHHs (yTeM MMyOJuKaI|H,
YCTHOTO COOOIIEHHS, OTKPBITOTO IMOKa3a M T.I.); B-TPETbUX, B Cllydyae
packpeITusi MHGOPMAIUHU, OTHOCAIIEHCS K H300pPETEHHIO, KaK CaMHUM
3asBUTENIEM, TaK W JIFOOBIM JPYTHM JIMIIOM, MTOJYYHBIIAM OT HETO WJIH OT
aBTOpa MPSAMO WJIM KOCBEHHO JTy wuHpopMaiuio, B ciydae, korma
nHpopManus 00 N300pPETCHUH PACKpPhITA HE CAMUM 3asIBUTEJIEM, a TPETHHM
JTUIOM, 3asSBUTENh JIOJDKEH J0Ka3aTh, 4TO JHOO OH caM pa3pelIui
00Hapo0BaTh 3Ty MH(MOPMAIUIO, TUO0 ONMyOIMKOBAaHHE MPOU3OILIO Oe3
ero BexOMa, HO HMHQOpManus MOJydeHa OT Hero 1Iubo OT aBTopa
M300pEeTEHUSI.

[TomoOHOE M3MEHEHHE MPAaBHII O JIBTOTHOM NEPUOJIe IPECTaBISeTCS
BECbMa CBOEBPEMEHHBIM M olpaBaaHHbIM. [lepexon k maTeHTHOH (opme
OXpaHbl U300peTeHN TpeOyeT MpenoCcTaBIeHU N300peTaTeNsiM peaabHOI
BO3MOYKHOCTH IIPOBEPKHM TaKHUX KadyecTB HU300peTeHUus, Kak €ro
KOHKYPEHTOCIIOCOOHOCTh, BO3MOKHOCTh ~ OBICTPOTO  NPOMBIIUIEHHOTO
OCBOEHHS, CTOMMOCTb €ro BHEIPEHHs, CIHOCOOHOCTh K KOMMEpPYECKOMH
peanmzanuu U T. 1. YTOOBI cAenaTh 3TO B CIIOKOHHOW oOcTaHOBKe U 0e3
ONAaCeHUH YTPAaTUTh MATEHTOCIOCOOHOCTb, 3asBUTENIO JOJKEH OBITh
NIPEJOCTaBIEH JOCTAaTOYHBIM CpPOK, B TEYEHHE KOTOPOrO OH MOT Obl
IIPOBEPUTh HaIMuue Yy wu300peTeHus Mono0HbIX KauecTB. Crenyer
OTMETUTh, 4YTO 3aKperieHHble IlareHTHBIM 3akoHOM P® mnpaBwia o
JBTOTHOM CpPOKE€ IIOJHOCTBIO COIVIACYIOTCSI €  IPEUIOKEHUSIMH O
rapMOHU3AIUH MIPABUII O HOBU3HE, COJEpKAIMMUCS B mpoekTe [loroBopa
O FapMOHU3AIUH [TATEHTHBIX 3aKOHOB.

A. N3obpeTtaTenbCKuil ypoBeHb

BropeiM KpHuTEepHeM NaTEHTOCIIOOHOCTH H300peTeHUs SIBISETCS
n300peTaTeNbCKuil ypoBeHb. OH 3aMeHUIT COO0M MPU3HAK «CYIIECTBEHHBIC
OTIMYMSI», KOTOpPBIM olepupoBano panee neictBoBaBuiee B CCCP
3akoHomarenbcTBO. Kak mpencraBisercs, yKa3aHHbIE IOHSTHS, B
CYIIHOCTH, BBIP@XAIOT, XOTS M B pa3HbIX (opMax, OJHO U TO Ke
TpeOoBaHME K M300pETEHHI0, a HMMEHHO CIyXaT I[0Ka3aTejIeM €ero
KaueCTBEHHOI'0 YPOBHs, CJIIOXKHOCTH pelaeMor um 3anadu. He ciydaitHo
MMEHHO 110 IPU3HAKY HAJINYUS WU OTCYTCTBHSI CYLIECTBEHHBIX OTJINYUH B
TEXHUYECKOM DPEIIEHUU MHOTHE I'OJbl B COBETCKOM IIpaB€ IPOBOAMIIOCH
OCHOBHOE pasrpaHuyeHue MEXIY U300peTeHUSIMUI "
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PalMOHATN3ATOPCKUMU MPEAJIOKEHUSIMU. 3aMETUM MOMYTHO, YTO 3Ty POJIb
P pa3TpaHUYEeHUN U300PETEHUH U MOJIE3HBIX MOJIENICH BBIMOIHIET HbIHE
MPU3HAK <«H300peTaTeIbCKUI YPOBEHDB.

Heo6xomuMocTs 0co00ro KpuTepus, IO3BOJSIONIETO IPU3HABATH
MATEHTOCIIOCOOHBIMH M300PETEHUSIMU JIMIIb TaKHe pa3pabOTKH, KOTOpHIE
BHOCSIT BKJIaJ B Hay4YHbIH M TEXHHYECKHH HpoOrpecc, MOYTH HUKEM U3
CIELMAINCTOB HE CTaBUTCA MOJA CcoMHeHue. Ha mepBblii B3, JTy
(GYHKIIMIO MOXKET BBIIOJHATH IPHU3HAK HOBHU3HBI, KOTOPBI OOBIYHO
BbIpa)XaeT TBopyeckoe Hayanu. OJHAKO COBEPIICHHO OYEBHUIHO, YTO
JaJeKO HE BCAKOE pPELICHHE, KOTOPOE C TOJHBIM OCHOBaHHEM JOJDKHO
OBITh TPU3HAHO HOBBIM, MOXKET CUUTATHCS W BHOCSIIUM BKJIaJ B YPOBEHb
TexHUKH. Hampumep, o6nasas HEKUMH JOCTYITHBIMH 3HAHUSMHU B TOW HIIH
MHOU OO0JIACTH TEXHUKH, 000 CpeqHH CHEeHUANTHUCT JIETKO MOXKET
COCTaBUTHh OOJIBIIOE KOJIMYECTBO KOMOWHAIMH W3BECTHBIX CPEJCTB,
Ka)K/1asi U3 KOTOPBIX Oy/IeT HOBOIi, HO e/1Ba JIM B OOJIBIIMHCTBE CIy4aeB 3TO
OyzeTr o3HavaTh BBIXOJ 3a yXe M3BECTHOE Hayke W TexHuke. [loatomy B
MATEHTHBIX 3aKOHAX IOJABJISIONIETO OOJBIIMHCTBA CTPaH MPUCYTCTBYET,
XOTS M T1OJ pa3HbIMH Ha3BaHHsAMH (M300pEeTaTENbCKU  ypPOBEHb,
HEOYEBHJIHOCTh, HM300peTaTeNnbCKasi MAEATENbHOCTb, H300peTaTeNnbCKUi
Iar, CYHIECTBEHHbIC OTJIMYMS), KPHUTEPHH, C IIOMOLIBIO KOTOPOTO
OXPaHOCMOCOOHOE  M300peTeHHe  OTTPAHUYUBACTCS  OT  OOBIYHBIX
WH)KEHEPHBIX pa3pabOTOK WM 00BEKTOB, K KOTOPHIM HE MPEIBSIBIISIOTCS
1o/100HBIE TPEOOBAHMS.

V3MeHeHre Ha3BaHUS NaHHOTO MPU3HAKA B POCCUHCKOM MATCHTHOM
npaBe OOYCIIOBIEHO CTpPEMJICHHEM CONU3UTh €ro C aHaJOTHYHBIMU
KPUTCPUSIMH  TIATEHTOCHOCOOHOCTH B  TATEHTHBIX 3aKOHaX JAPYIHX
eBpornelickux crpal. [IpemnokeHusi Takoro poja JaBHO BBICKA3bIBAIUCH
cnenuanuctamMul. IToOMy 0TYaCTH CIIOCOOCTBOBANIO M KpaifHE HEeymadyHOe
pacKphITHE TPU3HAKA <«CYIIECTBEHHbIE OTAMuYus» B [lomoxxeHnn 06
OTKPBITUSIX, U300PETCHUSIX U PAlMOHATM3AaTOPCKUX Tpenoxkennsx 1973r.
BrpoueMm, coxepkamiuiicss B JMTEpaType aHaIU3 JaHHOTO IpH3HaKa2
n30aBIIEeT OT HEOOXOAUMOCTH €Ille Pa3 pacCMaTPHUBATh €ro JOCTOMHCTBA U
HezmocTaTku. [loguepkHeM NUIb, YTO OH HMKOTZA HE ObUI, a U HE MOT
OBITh TEM-OOBEKTUBHBIM KPUTEPHEM, C TTOMOIIBIO KOTOPOT0 M300pETEHUS
6€301M00YHO OTIPAaHUYMBAINCH OT MPOCTHIX MHKEHEPHBIX pa3pabOTOK U
pe3yabTaTOB OOBIYHOTO TPOCKTHPOBAaHUsA. J[aHHBIA TPU3HAK B KaXKIOM
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cnyqae BBISICHAJICA OC060, HUCXO0Od U3 KOHerTHbIX O6CTO$IT€J'H>CTB aciia, u
BO MHOTOM 3aBHCEJI OT TaKUX CYOBEKTUBHBIX OOCTOSITEIILCTB, KaK OOBEKT,
TCXHHUYCCKaAA U

1 Cwm., nanp.. Bepncon A.C. Ilpobrema nosusnwvl 6 uzobpemamensckom npase. Aemoped.
oducc. kao. wpud. nayk. J1.,1967; 3enkunH.M. Hzo6pemenus °na npumenenue» 6
uszobpemamenvckom npase. Aemopeg- oucc. kano. wpuod. nayk. M.,1973; Mozorun
B.IT- 06 obvexmax npasoeo2o pe2yiuposanusi ¢ 001acmu HAy4YHO-MEXHUYECK020 U
xyooocecmeenno-mexuudeckozo meopuecmea ¢ CCCP [/ BU. 1980.Ne 8; u op.

2 Cwm., nanp.. Jlemenmves B.H., Cabooa JI.B. Cywecmeennoe omiuuue Kak Kpumepuil
usobpemenusl/BU. 1979. M 2- C. 43—A48; [lemenmves B.H. O kpumepuu
usobpemenus «cywecmeennoe omauvue»ll BU. 1987 M 1.C. 13—17;

OcmpamA.I". O meopueckom yposre uzoopemenusl/BA. 1987Ne 1.C. 17—20;

Camoxsanog I'.B. Om cywecmeennoii HOSU3HbI — K uz06pemamenbckomy ypoeriolleu.
1990.M2 9. C. 11—14;u op.

IIPaBOBasl JPYAULMUS JIUIL, HPOBOIAIIMX OHKCIEPTH3Y, U HHBIX
¢dakTopoB. B asTOM CMbIcne BBeIEHHBIH B 3aKOH  KpuUTepuit
M300pETaTENHCKOTO YpOBHSI HE cTpamaer HU OospIei
HEOIPECICHHOCThIO, HU  OoJbIIel  CYOBEKTUBHOCTBIO, KakK  3TO
yIBEepXKJIaeTcd HEKOoTOoppIMU aBTopamu. CyTh HEe B Ha3BaHUU IPHU3HAKA,
BBIPA)XAIOLIET0 KAaYeCTBEHHBIH YpOBEHb HM300peTeHHs, a B TOM
KOHKPETHOM COJEpXAaHMUU, KOTOpOE€ B HEro OyAeT BKJIAIbIBaThCA
UHCTPYKLUUSMH M METOAMYECKMMH JOKYMEHTaMU [0 IIPOBEICHUIO
HKCHEPTHU3b, @ TAKXKE €€ MPAKTUKOM.

B cootBerctBum ¢ m. 1 cr. 4 [larenTHOro 3akoHa P® m3o0perenue
UMeeT HU300peTaTenbCKUuil YpOBEHb, €CIU OHO JUIs CHEIHAINCTa SIBHBIM
o0pa3oM He ClelyeT U3 ypoBHS TeXHUKU. Kak BHIUM, YpOBEHb TEXHHKHU
CIIY’)KMUT HCXOIHOM ©0a30i [uis OmpeleneHus He TOJBKO HOBU3HBI
pa3paboTKu, HO M €€ HU300peTaTenbCKoro ypoBHsA. be3ycinoBHO, 3TO
CBUJETEIBCTBYET O OJU30CTH ATHX KPUTEPHEB, OJHAKO OTHIOAb HE
o3HadyaeT wux coBnageHus. OmnpeneneHUe HOBHU3HBI H300pETEHUS
MIPOU3BOJUTCS IyTEM CpaBHEHHUS COBOKYIMHOCTH €ro CYIIECTBEHHBIX
MPU3HAKOB C TMpPHU3HAKaMHU, U3BECTHBIMH W3 YPOBHS TEXHUKH OOBEKTOB
TOTO k€ HazHadeHus. UHbIMH clI0BaMM, IPU aHAIM3€ YPOBHS TEXHHUKHU BO
BpeMsl TIPOBEPKHM HOBU3HBI 3asSBICHHOTO W300PETEHUS BBISBISIOTCS
aHAJIOTH U300PETCHHUS.

CpaBHEHHME MPOU3BOJUTCS C KAXJbIM U3 aHAJOTOB B OTJEIBHOCTH.
[Ipu ompeneneHnn HOBU3HBI M300PETEHHUS HE JOIMYCKAETCs MpPHUBEICHUE
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HECKOJIbKUX MCTOYHHKOB MH(OPMAIIUU ISl JOKA3aTeIbCTBA M3BECTHOCTHU
COBOKYITHOCTH MPHU3HAKOB M300peTeHus. Hamportus, 6a30ii cpaBHEHUS MpH
OTpeieNIecHuN H300peTaTeIhbCKOTO YPOBHS CIYXKHT HE OJUH KOHKPETHBIN
aHAJIOT, a4 HEKUW KOMIUIEKCHBII IIOKa3areilb B BHIE OObeMa 3HAHWUIA,
HAKOIUICHHBIX B TOW WJIM MHOW 00JIaCTH TeXHUKH. [Ipu 3TOM BO BHHUMaHUE
MPUHUMAIOTCS  TOJBKO  OOINEMOCTYIHBIE  CBEICHUS. Ilonannbre
HEOTO3BAHHBIC 3aABKM HA W300pETEHHUS U TOJIE3HBIE MOJIENH, a TaKKe
3amaTeHTOBaHHbIE B Poccuu W300peTeHHs W TIOJIE3HBIE MOJIEIH, €CIIH
CBEICHMS O HHUX HE ONyOJUKOBaHb, B YPOBEHb TEXHUKH IPHU
HCCIE0BAaHUHU U300PETAaTeILCKOTO YPOBHS HE BKIIFOYAFOTCSI.

N3o0peraTenbckuii ypoBeHb, KaKk M HOBH3HA, yCTaHABIMBACTCS Ha
naty npuopurera. CBefeHMs, KOTOpbIe CTald OOLIEIOCTYMHBIMH IOCIIE
JaThl TOJA4YM 3asBKH, B pacueT HE NPUHUMAIOTCS, XOTS OBl C HX
MOSIBJICHUEM MPEAJIOKEHHOE pElIeHUEe 3aJaud M CTajJ0 OYEBUIHBIM.
[IpenocraBisieMass 3asgBUTENIO LIECTUMECSYHAsA JIbIOTA [0 HOBHU3HE B
paBHOM Mepe NpPUMEHSAETCSs W TpPHU ONpPEIeICHUH H300peTaTeIbCcKOro
YPOBHS.

[Ipu ananm3e cymiecTBa KpUTEpUS «U300peTaTeIbCKUN YPOBEHb»
MEPBOCTENIEHHOE 3HAYCHUE MMEET TPAKTOBKA MOHITHUH <«CIEUUATUCT» U
«OYEBUHOCTB», Uepe3 KOTOpbIE OH omnpezensercs. OnpeaeneHus MOHATUS
«crienanucT» HU [laTeHTHBIN 3aKOH, HA TOMOJIHSIIOIINE €ro MOJ3aKOHHbIE
akThl He fnatoT. Onmpasch Ha ONBIT T€X CTPaH, B MATEHTHBIX 3aKOHAX
KOTOPBIX UCIOJIBL3YETCSI 3Ta YCIOBHAS (PUTYpa, MOXKHO CIIENaTh BBIBOJ, YTO
MoJ TakUM CIEUUAJINCTOM ToJpa3yMeBaeTcs JuIo, obiaaaroliee
JOCTYITHBIMU CPETHUMU 3HAHUSIMH B TOU 00JIACTH, B KOTOPOii OH paboTaer
U K KOTOpPOW OTHOCHUTCS 3asiBIeHHOe u3o0pereHue. OuUeBHIHO, YTO B
COBPEMEHHBIX YCIIOBHUSX HENb3s OBITh CIIEIMATUCTOM BO BCEX 0O0JIACTAX
3HaHUA, <«crnenuanucToM BoodOme». [loaToMy mnpu  mnpoBeneHuu
AKCIIEPTH3BI U300pETATENhCKUN YPOBEHb JOJKEH MPOBEPSITHCS MO BCEM
oOIIeIOCTYIHBIM HMCTOYHHUKAM HMH(OpMAINK, OJHAKO B Mpeaenax Tou
o0yacTu 3HAHUU, K KOTOPOW OTHOCHTCS 3asiBICHHOE m3o0pereHue. MHoe
pelleHre Bompoca BCSKHMM pa3 CTaBWIIO Obl AKCIEPTHU3Y MEpen TPYIHO
pa3pemuMoil 3aa4eid ¥ 3HAYUTEIbHO COKPATUIIO Obl YHCIIO OXPaHSIEMBIX
n3obpereHuii. MIMeHHO K TakoMy TMOAXOAY B TOJIKOBAHUU TIOHATHUS
«CTICIUATKMCT» CKJIOHSAETCS OONBIIMHCTBO POCCHUHCKHUX YyUYEHBIX U
MaTEeHTOBEIOB-TIPAaKTUKOBL.
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YroObl OBITH MATEHTOCIIOCOOHBIM, U300pETeHNE HE JTOJIKHO SBHBIM
JUIS CTIEIMAIUCTa 00pa3oM CJIeI0oBaTh U3 YPOBHS TEXHUKH, TO €CTh OBITh
JUISL CTICLUAITUCTA OYeBUIHBIM. [1oMbITKa PACKPBITH MOHATHE OUYEBUAHOCTU
Obma mpemnmpuHsAta B 1. 19.8.5 IlpaBun cocraBieHws, mnojaud U
paccMOTpeHMs 3asBKM Ha BbIJauy MaTeHTa Ha M300peTeHHe, MPUHITHIX
I'ocmarentom CCCP 2 mrons 199T.2: «i3o0pereHne HE ClIeyeT SBHBIM
IUI CTenuanucTa oOpa3oM M3 HM3BECTHOTO YPOBHS TEXHUKH, €CIH U3
MOCJIEHET0  HE  BBIABIAETCS  BIUSHUE  IPEINUCHIBAEMBIX  3TUM
n300peTeHueM MpeoOpa3oBaHMUM, XapaKTEPU3yeMBbIX OTIMYHBIMH OT
MPOTOTUIA CYIIHOCTHBIMU MpPHU3HAKaMH, Ha JOCTI)KEHHE MPaKTHYECKOIrO
pe3yabTara». JTa BecbMa TsDKEJIOBeCHas (HOPMYIHPOBKA, OJHAKO, Majo
YTO MPAKTHUUYECKU JAeT, Aa K TOMY e JIUIIb 3allyThIBaeT BOIPOC, TaK Kak
BBOJIUT JTOCTATOYHO HEOIPECIICHHOE IMOHITHE <BBISBICHHOE BIIMSIHUEY.
Kyna Gosiee MOHSITHOW M TIPOCTOM TMPEACTABISACTCS PACKPHITHE TTOHSATHUS
OYEBUJHOCTU B JIMPEKTUBE 110 IIPOBEACHUIO DKCIEPTU3bl B EBpomneiickom
MaTeHTHOM BeaoMcTBe. O4eBUAHOE — ATO 3HAYUT HE BBIXOJSIIEE 3a
npeaenbl HOPMAJIBHOTO Iporpecca B TEXHOJIOTMH, a camMo CcoOoi
pasymerorieecs WM K€ JOTMYECKH BBITEKAIOIEee U3 YPOBHS TEXHHKH, a
TaKXKe He Mperoiararomiee UCIoiIb30BaHuEe H300peTaTeIbCKOro TAJIAHTa,
KOTOpBIM  BBIXOAWJI Obl 3a Tpeenbl MIPElnojiaraéMoro  ypoBHS
CTEeLMAINCTA B

1 Cwm., mwnanp.. Jlemenmvee B.H. Tpebosanus «  usobpemenuiollBonpocul
usoopemamenvcmea. 1990.Ne 8. C. 18—19;Camoxsanos I'.B. Om cyuecmesennoi
HO8U3HbL — K uzobpemamenvckomy yposwiol[BH. 1990M 9. C. 14;u op.

2BM. 1991 Ne 7,C. 14—36.

OHpeHGHeHHOﬁ 06HaCTI/I TEXHUKMH. CJIG,Z[OBaTeJ'H:HO BCC, UTO IpsAMO U
JIOTHYECKU BBITEKAET M3 YPOBHS TEXHHKH, CYMTACTCS O4YeBUAHBIM. Kpome
TOTO, OYEBUIHBIM SBJIAETCS TO, YTO HE TpeOyeT MpOSIBICHUH 3HAHUU U
YMEHUS, TPEBBIMIAIOIINX CIIOCOOHOCTH B ompeeiaeHHon obmactul. Takum
&Ke 00pa3oM MOKET TPAKTOBATHCS IMOHITHE OYECBHIHOCTH B POCCHUCKOM
MaTCHTHOM TIpaBe.

3aBepiuasi pacCMOTPEHUE KPHUTEPHs <«300peTaTeNIbCKUil yPOBEHBY,
ClleAyeT OTMETUTh, YTO B POCCHHMCKOM 3aKOHOAATENbCTBE, KaKk M B
3aKOHOJATENIbCTBE pPsAa JAPYTUX CTPaH, HCIOJIB3YIOLUUX aHAJIOTWYHBIN
KPUTEPUI MaTeHTOCHOCOOHOCTH, LENeCO00Pa3HO 3aKPENUTh IMPUMEPHBIN
nepeueHb (CBOJ) HETAaTHBHBIX W TO3UTUBHBIX TIPABHJ  ONPEICIICHHS
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oueBuaHOCTU. [lombITKa Takoro poaa OblIa MPEANPUHATA B COIO3HBIX
[IpaBuiax cocTaBieHHs, MOJAYd W PACCMOTPEHHS 3asiBKM HA BbIIAYY
nateHTa Ha u3o0perenue oT 2 mrons 1991r. Tak, u3oOperarenbcKoMy
ypoBHIO coriacHo m. 19.8.5IIpaBuin HE COOTBETCTBYIOT MPEIJIOKECHHUS,
MIPEMMCHIBAIOIINE CIIESIYIOIIHE MPEoOPa30OBaAHMUS

— JIOMOJIHEHWE W3BECTHOTO CpEACTBA KaKOW-THOO W3BECTHOMU
YacThi0 (4acTsIMU), MPUCOCAMHSIEMON K HEMY NO W3BECTHBIM NpaBHIIAM,
JUTSL TOCTHOKCHHUS TEXHUYECKOTO pe3ysbTaTa, B OTHOIICHHH KOTOPOTO
yCTaHOBHeHO BJIINAHNC UMCHHO TaKHUX I[OHO.HHGHI/II\/'I;

— UCKJIIOUEHHE KaKOH-THO0 YacTh cpeacTBa (3JeMeHTa, ICHCTBHUS) ¢
OJTHOBPEMEHHBIM UCKIIIOYEHHEM OOYCIIOBICHHOM ee HaluuueM (yHKLIUU U
IOCTHXKEHUEM TIPH 3TOM OOBIYHOIO Ul TAKOTO HMCKJIKOUCHHS pe3yibrara
(ympoiienue, yMeHbIIIEHHE MAcChl, ra0apUTOB, MATCPUATIOEMKOCTH U T.I1.);

— YBEIWYCHUE KOJIMYECTBA OJHOTUITHBIX JIEMEHTOB, NCUCTBUI NS
yCI/IJ'IeHI/ISI TCXHNUYCCKOI'O p€3yHLTaTa, O6yCJIOBJIeHHOFO HAaJIM4YUCM B
CpPEeACTBE UMEHHO TaKUX 3JIEMEHTOB, NEUCTBUH U T.I.

Hanpotus, TpeOOBaHMUIO n300peTaTeNIbCKOro YpOBHS
COOTBETCTBYIOT, B YaCTHOCTH:

— CHOCO6 MOJIY4YCHHA HOBOI'0O HMHAWUBUAYAJIBHOTO COCIHWHCHUA C
YCTAHOBJICHHON CTPYKTYpOI, OCHOBaHHBIA Ha HOBOM ISl JAHHOIO Kjacca
WJIM TPYIIIBI COEIUHEHUN PEAKIUN;

— KOMITO3UIIUs, COCTOSIIAs, 110 KpalHEeH Mepe, U3 JBYX M3BECTHBIX
WHTPEUEHTOB, 00ECIICUNBAOIIas CHHEPreTuIeckuii 3 exT, u T.1.

N300pereHne He paccMaTpuBaeTCss Kak HE COOTBETCTBYIOIIEE
M300peTaTeIbckOMy ypPOBHIO H3-3a €r0  KaXKYIIEHCS MPOCTOTHl U
PacKpBITHsI B MaTepualiax 3asBKH MEXaHW3Ma JOCTIIKEHHS TBOPUYECKOTO
pe3ynbTara, €clid TaKoe PACKpPhITHE CTajl0 H3BECTHO HE U3 YPOBHA
TEXHUKH, & TOJIbKO M3 MAaTEPUAIIOB 3asBKU.

1 Cwm.: Epemenxo B.H. Kpumepuu namenmocnocobnocmu no  e8poneuckKomy
namenmuomy npagy [l BA. 1989 e 12.C. 13—14.
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e. npOMbILIJ.HEH Had NPpUMeHNMOCTb

TperbuM KpuTEpHUeM NATEHTOCTIOCOOHOCTH HM300pETEHUs SBISETCS
IIPOMBIIUIEHHAS IIPUMEHUMOCTb.

Cornacuo n. 1 ct. 4 IlarentHoro 3akoHa P® uzo0Operenue sBisercs
MPOMBIIIJIEHHO MPUMEHHUMBIM, €CJIM OHO MOXET OBbITh HCIIOJIb30BAHO B
IIPOMBIIIJIEHHOCTH, CEJIBCKOM XO34HCTBE, 3pPaBOOXPAaHEHUU U JPYIHX
oTpaciix nedreilbHoCcTH. B paHee neiicTBOBaBIIEM 3aKOHOAATEILCTBE
NpU3HAK 110 TaKUM Ha3BaHHEM OTCYTCTBOBAJ, OJHAKO IMOJ00HOE
TpeOoBaHHE K H300pPETEHUSM BBIBOJAMIOCH M3 TOHATUS <TEXHUYECKOE
pemenne 3amaun». OCHOBHasi posib TpeOOBAaHUS  MPOMBIIIIICHHOM
MPUMEHUMOCTH 3aKJII0YaeTcsi B MPOBEPKE BO3MOXKHOCTH pealu3aluu
3asIBJICHHOTO pELIEHHs B BUJIE KOHKPETHOTO MaTEpUajbHOIO CPEJCTBA, a
Takk€ B BBISICHEHMHM TOTO, JEHCTBUTENBHO JH C MOMOUIbIO JAaHHOTO
M300peTeHus JOCTUraeTCs JeKIapHUpPOBAHHBIN 3asBUTEIeM pe3yabTar. [Ipu
3TOM  ClIeAyeT TMOJYEePKHYTh, YTO B TOHSATHE [POMBIILJICHHON
MPUMEHUMOCTH HE BKIIIOYAETCsl TpeOOBaHHE IMOJIOKUTENBHOTO 3 dekra B
TOM €ro CMbICIE, KaKol B HEro BKJIAJbIBAICA MPEKHUM COBETCKUM
n300peTareNbckuM MpaBoM. lIpoMbINUIEHHAs MPUMEHUMOCTh O3HA4aeT
JUIIb TPUHLUINAIBHYI0O BO3MOKHOCTH HCIIOJI30BaHUS H300peTeHHs B
OJIHOM M3 OTpacieil AesITEIbHOCTH, OJHAKO OTHIOJb HE CBUAETEILCTBYET O
MpPEeUMYIIeCTBaX M JIOCTOMHCTBaX 3asBIIAEMOT0 H300peTeHus Mepen
M3BECTHBIMU penieHusiMA. C  TMO3UIMU  COBPEMEHHOTO POCCUHCKOIO
MAaTEHTHOIO 3aKOHOJIATENIbCTBA TIOJIE3HOCTh U HY)XHOCTh H300peTeHus
JOJDKHBI OLIEHMBATbCS HE Ha CTaJAMM IPOBENEHUS OKCIEPTHU3Bl, a B
MPAKTUYECKOUN NIEITENIHBHOCTH U B YCIOBUSX PHIHOYHOW KOHBIOHKTYpHI. He
BXOJUT B IIOHATUE <IIPOMBIIUICHHAs MPUMEHUMOCTH» M TpeOoBaHUE
TEXHUYECKONM  IPOTPECCUBHOCTH  3afBJIEHHOTO  pELICHUsS, KOTOpoe
POCCHICKMM 3aKOHOJATEILCTBOM K H300PETEHHSIM HE MPEIbSIBISIETCS.

Cam TepMHH <dQIPOMBINUICHHAS TIPUMEHHUMOCTB», KaK HEOJHOKPATHO
YKa3blBaJOCh  CHEIHATMCTaMH, HE BIOJHE aJCKBAaTHO  OTpPa)kaer
BKJIQJIbIBAEMOE B Hero conepkanue. B Poccum, kak u Besne, eMy gaercs
camMoe IHUPOKOE TOJKOBaHHUE, O3HAYAIOIIEe, MO CYTH JieNa, BO3MOKHOCTh
MPaKTUYECKOTO  HMCIOJIb30BaHUS  M300peTeHuss B JoOor  cdepe
4eloBeUYeCcKor JnesaTenpHocTH. CreayeT 0co00 MOJYEepKHYTh, UYTO B
COOTBETCTBUM C POCCHHCKAM  33aKOHOJATEIhCTBOM  IPOMBIIIJICHHO
NPUMCHUMBIMH CHHUTAIOTCA MCTOJbI HpO(l)I/IJIaKTI/IKI/I, AUArHOCTUKU U
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nedeHus — 3a0olieBaHWMN  JIOACM W KUBOTHBIX, KOTOpBIE  TIO
3aKOHOAATEIBCTBY MHOTUX CTPaH MPU3HAIOTCS HEMATEHTOCIIOCOOHBIMH.

B ornuune OT MpU3HAKOB HOBU3HBI U M300PETATENHCKOTO YPOBHS
KpUTEpUH TMPOMBIIUIEHHON NPUMEHUMOCTH TMPSIMO HE CBS3BIBACTCS
3aKOHOM C YPOBHEM TE€XHUKU M JaToil mpuopurera. Mexay Tem Takas
CBSI3b 0€3YCIIOBHO MMEETCSI, XOTS IMOAXO0J K MCIIOJIb30BAHUIO M3BECTHBIX
CBEJICHUN, OXBAThIBAEMBIX IIOHATHEM <«YPOBEHb TEXHHUKU», SIBISETCS
uHbIM. Ecnu ¢ TOuku 3peHHs] HOBU3HBI UM HM300pETaTENbCKOTO YpPOBHS
3asiBJICHHOE M300pETeHHE HE JIOJDKHO MOBTOPSATH TOTO, YTO COJEPIKUTCS B
YpOBHE TEXHUKH WIIU CIIEZIOBATh W3 HEro, TO €CTh 00s3aTEIbHO JOJIKEH
MMETb MECTO BBIXOJ 3@ MpEJEeibl YpOBHS TEXHHKH, TO TMPU MPOBEPKE
MPOMBIIIJICHHONW MPUMEHUMOCTH JIJISl OLIEHKU JTOCTaTOYHOCTH UMEIOIINXCS
B 3a5BKE CBEJICHUH MOXKET OBITh MPUBJICUEHO TOJBKO TO, YTO YK€ BOIILIO B
ypoBeHb TexHUKU. Ecau okxa3pIBaeTcs, 4YTO HMEIOLIUXCS B 3asBKE
CBEJICHUU C y4E€TOM H3BECTHBIX 3HAHUM HEJOCTATOYHO M OCYIIECTBIICHUE
pa3paboTKK CTaHOBUTCS BO3MOXKHBIM JIMILb TPU MOMOIIM CBEICHHI, HE
coJiepKallluXcs B YPOBHE TEXHUKH U BIEpPBbIC MPEICTABICHHBIX JIUIIL B
JIOTIONIHUTENIBHBIX MaTepHuajax, TO TaKue MaTepHalibl MOATBEPHKIAI0T
HECOOTBETCTBUE HM300pETCHHs] B TOM BHIE, KaK OHO OBUIO 3asBICHO U
OMHCaHO, TPEOOBAHUIO TPOMBIITUICHHOW MPUMEHUMOCTH .

B 3akone He yka3zaHO, Ha KakOW MOMEHT JOJKHA OLEHUBATHCS
MPOMBIIIUICHHAST ~ NPUMEHUMOCTh  3asBIICHHOTO  H300peTeHHs.  ITO
MPEICTABISIETCA HE YIYIIEHUEM 3aKOHOAATENsS, a €ro CO3HaTEIbHOU
nmo3unue. B oTimune OT MPU3HAKOB HOBU3HBI M HM300pETATEIHCKOTO
YpOBHS, KOTOpPBIE MOTYT OBITb YTpadeHbl HU300pETEHHEM, MpPHU3HAK
«IIPOMBINIJIEHHAS MPUMEHUMOCTB», HAMPOTUB, MOXKET y HU300pETCHHUS B
JAHHBII MOMEHT OTCYTCTBOBAaTh, @ BIIOCIEACTBUM IMOSABUTHCI. B 3THX
YCIIOBHSIX, HECOMHEHHO, IIeJIeCO00pa3HO YETKOE OmpenesieHue AaThl, Ha
KOTOPYIO YCTaHABIMBAIOTCS HOBHU3HA W H300pETaTENbCKUN YpOBEHBb
n300peTeHus, W HerenecooOpa3Ha JKECTKas perjaMeHTaIlus MOMEHTa
ONpEACIICHUsT MNPOMBILUJIEHHOW NPUMEHUMOCTH. B camom pnerne, ecnu
TaKUM MOMEHTOM IMpU3HABaTh ATy MPUOPUTETA, TO €CTh AAaTy IMOJayu
3asiBKM, OTKa3HOE PEUICHHE SKCIEPTU3bI BHITISLACNIO OBl HENeno, eciiu Obl
Ha MOMEHT €€ TIPOBEICHHS 3adBJICHHOE MPEMJIOKEHHE  CTaJIO
MPOMBIIUIEHHO NPUMEHUMBIM. Ecin e 3a TOYKy OTCYETa 3apaHee
MPUHATH MOMEHT TMPOBEICHUS SKCIEPTU3bI, YTO MOXET I0Ka3aThCs
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JIOTHYHBIM, TO, BO-TIEPBBIX, 3TO OBUIO OBl JJOCTATOYHO HEOIPEIEICHHBIM
pelIeHEeM M, BO-BTOPHIX, B HEKOTOPOH CTEMEHU OPUEHTHPOBAIO Obl
n3zobperareneil Ha Takue pa3pabOTKH, KOTOPbIe HA MOMEHT MX CO3JaHUs U
oopmieHHs 3aiBKM HE CIIOCOOHBI K INPAKTHYECKOMY OCYIIECTBIICHUIO.
OTUM, Ha Halml B3MJIAA, U OOBICHIETCS OTCYTCTBUE B 3aKOHE U
MIOJ3aKOHHBIX AKTaX YKa3aHUH OTHOCUTEIBHO MOMEHTa OINPEICIICHUs
IIPOMBILJICHHOW MPUMEHUMOCTH. JIaHHBIA BONPOC JOJDKEH pEIIaThCs,
0€3yCIIOBHO, HE paHee 4YeM BO BpEeMs IPOBEACHMS SKCIEPTU3bI, XOTS B
caMoM 3aKkOHE YyKa3aHHE Ha 3TO MOIJIO Obl BBHIMJISIETh HE BIIOJIHE
KOPPEKTHBIM.

" Cm.: Honuwyx EII., Cabooa JI.B. Oyenxa coomeemcmeaust 3aA6/1€HHO20 U300pemeHs.
KpumepusiMm NAmeHmoCnoCoOOHOCMU — <HPOMBIULICHHAS. NPUMEHU'  MOCmb» U
«uzobpemamenvckuil ypogenv» [/ BA. 1991.Me 11—12.C- 31.

C MOMEHTOM OIpeaesieHUs] TPOMBIIIIICHHON NPUMEHHUMOCTH MPSMO
CBSI3aH BOIIPOC O MATEHTOCTIOCOOHOCTH TaK HAa3bIBAEMBIX MEPCIIEKTUBHBIX
n300peTeHuii, TO ecTb M300peTeHHi, KOTOphle HE MOTyT OBITh
WCTIOJIb30BaHbI B HACTOSIIIEE BPEMsI, HO eJIeCO00Pa3HOCTh M BO3MOXKHOCTh
WX HCIIOJIb30BaHUS B OYIyIIeM HE BBI3BIBAIOT COMHeHUH. HamomHnM, 9T0
MIPEXKHEE COBETCKOE 3aKOHOJATEIhCTBO JOMYCKAI0 MPU3HAHUE TTOA00HBIX
MIPETIOKEHUN M300PETCHUSIMH U BBIIaYy HAa HUX OXPaHHBIX JOKYMEHTOB.
Hanpumep, nertarenbHble anmapaThl C PEaKTHBHBIM JIBUTATEIEM OBLIN
3apeructpupoBanbl B CCCP kak oxpanocrnocoOHble n3o0perenus B 20—
30 ronax, a HaILIK MpaKTHYECKoe nMpuMeHenwue ymib ¢ 1947rona; B 30-
X ToJax, 3aJ0JIr0 J0 Hayala MPAaKTHYECKUX TIOJETOB B KOCMOC, OBLI
MpHU3HAH W300pETeHUEM OCOOBIN THIT NUTIO30BBIX KaMep KOCMHUYECKOTO
ammapara, Ccroco0 53JIEKTPOHCKPOBOW 00pabOTKM METaUIOB MOJTYYHII
MpaKkTHYeCKoe MpuMeHeHne 0osiee ueM yepe3 20 et mocie ero co3nanus u
T.JI.

[TarenTHbIN 3akOH P® HHYEro He TOBOPUT O BO3MOMXKHOCTU OXPaHbI
no100HBIX M300peTeHnid. [lo MHEHUIO psja CIEMUATUCTOB, HX OXpaHa He
HY)XKHa, TaK KakK, BO-NIEPBBIX, HE TPEIACTABIACTCA NPAKTHYECKU
HEOO0XOAMMOW U, BO-BTOPBIX, CBOAUT HA HET KPUTEPHI NMPOMBINUICHHON
npuMmenumoctul. IlpencraBnsiercd, YTO  MOJHOCTBIO  MCKIIIOYATh
BO3MOYKHOCTh OXpaHbl TaK HAa3bIBAEMBIX IEPCIEKTUBHBIX H300peTeHHUN
Obulo Obl HeBepHO. Eciam 3asgBuTeneM Jo0Ka3zaHa MPUHIMIINAIBHAS
BO3MOXXHOCTb PEILIEHUS 3aJa4d M PaCKpBIThl KOHKPETHBIE CPENCTBA €€
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pemieHus, TO CO3JaHHasg pa3paboTKa MOXKET ObITh  NpU3HAHA
OXpPaHOCTIOCOOHBIM HM300peTeHHeM, XOTs Obl B HACTOsIIEE BpeMs
OTCYTCTBOBAJIM MaTepUalbHBIE IPEANOCBUIKM JIs €ro peaju3aldyd Ha
npaktuke. Hampumep, ceiluac HekoTopble 3apyOexHble H300peTeHuH,
nareHryemele B Poccuu, B CHUIy TEXHUYECKOM M TEXHOJIOIMYECKOU
OTCTAJIOCTH Hallleil CTpaHbl HE MOT'YT OBITh PEATM30BaHbl IPOMBIIIIEHHBIM
CIIOCOOOM, OJTHAKO 3TO BPSIJ JIM MOXKET CIY’KUTh ITOBOJOM K OTKa3y B HUX
[aTEeHTOBAHUHU.

OneHka COOTBETCTBUSI 3asBIEHHOTO WU300peTeHus TpeOOBAHUIO
NPOMBIIUICHHOM TNPHUMEHUMOCTH BKJIIOYAeT IPOBEPKY  BBIOJIHCHHS
CJIEYIOLIEN COBOKYITHOCTH YCIIOBUM!

— CpEeICTBO, BOIUIONIAIOIIEE 3asBICHHOE HW300PETEHHE IIPH €ro
OCYILIECTBJIEHUH, MpEAHA3HAYEHO IS HMCIOJIb30BaHHUS B
MPOMBIIIUIEHHOCTH, CEJIbCKOM XO3SIUCTBE, 3APABOOXPAHEHUH, JIPYTUX
oTpacisix JlesTenbHoCTH;

— i1 3aABJICHHOTO U300peTeHHss B TOM BHUJIE, KaK OHO
OXapaKTEepPHU30BAaHO B HE3aBUCHMOM ITyHKTE NPHUHATON K pPacCMOTPEHUIO
hop-

Cm., nanp.. [Hemenmoes B.H. Tpebosanus k ocywecmenenuio uzobpemenusll BU. 1985.

Ne 8. C. 32; Honuwyx E.II. Memoouueckue nooxoowr k 1'Pakxmoexe xpumepues
oxparnocnocobnocmu Il BU. 1989 Ne 11.C. 30;u op.

MYJIbI u300pereHus, MIOATBEPKJIEHA  BO3MOYKHOCTH ero
OCYILIECTBICHUS C IIOMOIIBIO ONHCAaHHBIX B 3asBKE WJIM HM3BECTHBIX N0
JIaThl IPUOPUTETA CPEACTB U METOJIOB;

— CpEeACTBO, BOIUIONIAMONICe 3asBICHHOE W300pETEHHE IPU €ro
OCYILECTBICHUH, CIIOCOOHO O00ECHeYUTh AOCTHKEHHE YCMaTpPHBAEMOTO
3asBUTENIEM TEXHUUYECKOTO Pe3ybTara.

He sBnsercs ocHOBaHMEM [UIs BBIBOJA O HECOOTBETCTBHUHU
3asBJIEHHOTO M300peTeHHsl TPeOOBAaHUIO MPOMBIIUICHHON MPUMEHUMOCTH
HECOOJIIOJICHNE KaKoro-Iubo W3 3TUX YCIOBUH i 4acTHRIX (opMm
BBITTOJTHEHUST N300pETeHNs, OXapaKTepHU30BaHHBIX B 3aBUCHMBIX ITyHKTaX
(dbopMyIbl H300pEeTEHHUS.
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8 2. lMoHssmue u npu3Haku rnosie3Hol modenu

a. O6wue nonoxeHus

B kauecTBe MOJIE3HOM MOETH OXPAHSIOTCS HOBBIE U MTPOMBIILICHHO
NPUMEHUMbIE PEIICHHs, OTHOCSIIHECS K KOHCTPYKTHBHOMY BBITIOJIHCHUIO
CPEJICTB MPOU3BOJICTBA U MPEIMETOB MOTPEOIICHHS, @ TAKXKE UX COCTABHBIX
yacreit (m. 1 cr. 5 IlarentHoro 3akona P®). ITone3nas Mojeb — HOBBIM
JUISL POCCHUCKOTO TTAaTEHTHOTO MPaBa 00BEKT, MPAKTHKA OXPaHbl KOTOPOTO
MOKa JIMIIb HAYWHAET CKIA[bIBaThCsA. B 9TOW CBSI3U U YSICHCHHS
OCHOBHBIX €r0 MPU3HAKOB MOJYKET OKAa3aThCs IOJIE3HBIM CPaBHUTEIbHBIN
aHaJIM3 COOTBETCTBYIOIIMX MOJOXKEHUIH POCCHICKOTO MATEHTHOTO 3aKOHA C
3aKOHOJATEILCTBOM O TIOJIE3HBIX MOJENAX TEX CTPaH, KOTOPBIE HMEIOT
OoraTblii  OMBIT  OXpaHbl JAHHOTO  OOBEKTAa  HMHTEIUICKTYaIbHON
cooctBennoctu (OPIT, Ucnanus, Utanus, Snonus u ap.).

Kak wu3BecTHO, TOHATHEM  <«qI0Jie3Has  MOJEIb»  OOBIYHO
OXBAaTBHIBAIOTCS TaKHE€ TEXHUYECKHWE HOBIIECTBA, KOTOPHIE IO CBOUM
BHEUIHUM  TpU3HAKaM  OYEHb  HANOMUHAIOT  IaTEHTOCIIOCOOHBIE
M300peTeHus], OJHAKO SIBJISIOTCS MEHEE 3HAYUTENbHBIMH C TOYKH 3PCHUS
UX BKJa/Ja B YPOBEHb TEXHUKH. 3aKOHOAATEIHCTBO TE€X CTpPaH, KOTOpHIE
MpeIyCMaTPUBAIOT O0COOYI0 OXpaHy MOJOOHBIX OOBEKTOB, YCTAaHABIHUBACT,
KaK MpaBuio, Oojee YMpOILIEHHBIH MOPSAOK BBIJAYM HAa HUX OXPAHHBIX
JOKYMEHTOB (MHOTJa MMEHYEMBIX MAaJIbIMU MATCHTaMH), COKpAIICHHBIN
CPOK HMX JEWCTBHUS, MEHEE 3HAUMUTEIbHBIC MONUIMHBI U T.I. YTO KacaeTcs
Kpyra OXpaHsSEeMbIX B Ka4eCcTBE IIOJE3HBIX MoOJeNnell OOBEKTOB, TO B
MHUPOBOM TMpakTUKE HAMETUIUCh JBa Moaxona. B onHux crpaHax, B
YaCTHOCTH B SIMOHWM, TOHSATHE TIOJIG3HOW MOJEIH  TOJIKYETCs
pacIIMpUTENIbHO U OXBaThIBA€T COOOW MPAKTHUECKU TOT K€ IepeveHb
O00BEKTOB, KOTOpPbIE MOTYT OBITh NPU3HAHBI W300pPETEHUSIMH, TO €CTh
yCTpOiicTBa, COCOOBI, BELIECTBA U T.I. B Ipyrux crpaHax, B Y4aCTHOCTH B
®OPI', noHsTHeM <«10e3HAas MOJIEIb» OXBATBbIBAIOTCA JUIIbL OOBEKTHI,
MMEIOIIUE MPOCTPAHCTBEHHYIO CTPYKTYPY.

[TarenTHbIi 3akOoH P®, kak BUAHO M3 COAEPKALIETOCI B HEM
onpeseNieHusl, UCXOAUT W3 Y3KOro TOHSATUS MOJIE3HOHM Mojenu. ITo
00YCIIOBJICHO PSIOM MPUYNH. Bo-TiepBBIX, Takasl MPaKTUKA CYIIECTBYET B
OOJIBIIMHCTBE TOCYNAPCTB, OXPAHSIOIIUX IOJIE3HbIE MOJEIH. PO-BTOPHIX,
MOMOOHBI  TOAXOJ TO3BOJSET OOECIEYUTh OXpaHy aOCOIOTHOTO
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OONBIIMHCTBA  CO3JAaBAEMBIX  pEIICHHH, IOCKOJBKY Ha  JOJIO
KOHCTPYKTHBHBIX CPEJACTB, €CIH CYAWTh IO CTAaTHCTHKE H300pETCHUiA,
NPUXOJUTCS MAKCUMYM 3asBOK. B-TpeTbux, pacmpocTpaHeHHE MOHSTHS
«q10JI€3HAsT MOJEIb» Ha TakHe OOBEKTHI, KaK CIIOCOO M BEIIECTBO, JAEIaJI0
Obl COMHHUTEJIbHBIM NPUMEHEHHE TEPMHHA «MOJIENb» B CEMAHTUYECKOM
CMBICJIE, a €r0 M3MEHEHHE Ha JIPYroi, HalmpuMep «Majioe H300peTeHHe»,
nopoXkaajao Obl mpobieMy TMOsBIEHUS OOBEKTa MATEHTHOW OXpaHbl,
OTCYTCTBYIOIIIETO B MEXIYHApOAHOM IIATEHTHOM IIpaBe. B-ueTBepThIX,
OJTHUM U3 COOOpaXeHUIl COKpalleHHs Kpyra OOBEKTOB, OXPaHSEMBIX B
Ka4ecTBE IMOJIE3HBIX MOJIeNeH, ObUI0, 0€3yCIIOBHO, M CTPEMJICHUE XOTS OBI
Ha TEpBBIX IMOpax M03a00TUTHCS 00 OrpaHUYEHUH OOBeMa SKCIEPTHOU
pabotsil.

Takum 00pa3zom, 00s3aTeNbHBIM MPU3HAKOM TIOJIE3HOH MOJENu IO
POCCHUHCKOMY 3aKOHOJATENbCTBY SBJISETCS TO, 4YTO pEIIEHUE 3aJauyu
3aKJII0YAaeTCs B IPOCTPAHCTBEHHOM  DPACIOJIOKEHMM MaTepHalIbHbBIX
00BbeKTOB. B KauecTBe MOJE3HBIX MOJIETEH HE OXPaHAIOTCS pElIeHus,
OoTHOcAIIMECs K cmoco0aMm, BeIIecTBaM, IITaMMaM MHUKPOOPTaHHU3MOB,
KYJIbTYp KJIETOK PacTeHHM U JKMBOTHBIX, a TAKKe K MX MPHUMEHEHHUIO 1O
HOBOMY Ha3zHadeHHI0. KpoMe Toro, none3sHbIMU MOAEISMU HE TPU3HAIOTCS
MPOEKThl U CXEMbl IUJITAHUPOBKU COOPYXKEHHH, 3JaHUM, TEPPUTOPHH;
NPENIOKEHUS,  KacarollMecs  JMIIb  BHEIIHEr0  BUAA  U3JEIHIA,
HampaBlICHHbIE Ha  YAOBJIETBOPEHUE OCTETUYECKUX IMOTPEOHOCTEH;
MPEUIOKEHUS, IPOTUBOpeYaIlue OOIECTBEHHBIM WHTEpecaM, MpUHIUIIaM
TYMaHHOCTH M MOpaJid, a TakXe HEKOTOpble Apyrue OOBEKThI, KOTOPbIE
BOOOIIIE HE MOANAIAIOT MO/ MOHATHE TEXHUYECKUX PELICHUH,

[Tome3nast Mojenb, Kak M HW300peTEHHE, SBISICTCS TEXHUYCCKUM
pemieHreM 3amaud. VX OCHOBHBIC pa3iWuvs 3aKIIOYAOTCS B JIBYX
MOMEHTax. Bo-IepBbIX, B KadyecTBE MOJIE3HBIX MOJICIICH OXPaHSAIOTCS HE
MO0BbIe TEXHWYECKHUE PEIeHUs, a JIUIIb T€, KOTOPhIE OTHOCITCS K THUILY
YCTPOMCTB, TO €CTh KOHCTPYKTOPCKOMY  BBITIOJHEHUIO  CPEJICTB
MPOU3BOJICTBA U TPEIMETOB TMOTpeOseHus. Bo-BTOpBIX, K MOJE3HBIM
MOJICTIIM HE TPEIBIBISICTCS TPEeOOBAHHMA W300pETATEILCKOTO YPOBHS.
DT0, 0OIHAKO, HE 03HAYAET, UYTO MOJIE3HON MOIEIBIO0 MOKET OBITE

' Cm.; Bumanues I'.B.,'lemenmves B.H., Ilexun E.II., Coxonosckuti H.U., [[ucobanos
M.M. O konyenyuu u modenu Ilamenmnozo 3axona Poccuiickoi @edepayuu Il BU.
1991.M2 8. C. 24—25.
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MPU3HAHO OYEBUIHOE JIA JIIOOOT0 CIEIHAUCTa PEIICHHE 3aauu.
[Tonesnas Mopmenb, Tak e Kak HW300peTeHHE W JAPYrHe OOBEKTHI
WHTEJUIEKTYallbHOM ~ COOCTBEHHOCTH, JOJDKHA  OBITh  PE3yJabTaTOM
CaMOCTOSITEITFHOTO HM300peTaTebcKoro TBOpuecTBa. Ho cremeHp 3TOrO
TBOPYECTBA MOXET OBITh MEHBINIEH, YeM 3TO Tpedyercs Uis NMpU3HAHUS
pemeHusi u3obpereHueM. Kpome TOro, Hamuume HU300pETATEIHCKOTO
TBOpYECTBA HE MPOBEPSETCA MPU BBAAYE OXPAHHOIO JOKYMEHTA Ha
MIOJIE3HYIO MO/IEI.

J1is Ipu3HAHUS PEUISHHUs TOJIe3HOM MOIENBI0 OHO JOJHKHO 001a/1aTh
HOBHU3HOW U MPOMBIIIJIEHHONW MPUMEHUMOCTBIO-

6. HoBusHa

[Tone3nass Monenp SBISETCS HOBOM, €CIIM  COBOKYIIHOCTH €€
CYIIECTBEHHBIX MPU3HAKOB HEWU3BECTHA W3 YpOBHA TexHHKH. K
CYILIECTBEHHBIM OTHOCATCSI BCE T€ NPU3HAKH IOJIE3HOW MOJENIH, KOTOPBIE
BJIMSIIOT HA JOCTUTAEMbId PE3yJbTaT, TO €CTh HaxXOAATCd B MPUUYMHHO-
CIEACTBEHHOM CBSI3U C YKa3aHHBIM pe3yJbTaToM. ECIM COBOKYIHOCTH
CYIIIECTBEHHBIX MPU3HAKOB, JIOCTATOYHBIX IS JIOCTYDKCHHS
o0ecreurBaeMoro IMoJIe3HOW MOJENbI0 TEXHUYECKOrO pe3ynbrara, He
SIBJISICTCS] OOIIIEU3BECTHOM, MOJIE3HAsT MOJIENb MPU3HACTCSI HOBOM.

Kak u B oTHOmeEHMM H300peTeHUil, HOBH3HA IOJIE3HOW MOJENU
YCTaHABIIMBACTCSA 4YEpe3 YPOBEHb TEXHUKH, TO €CTh COBOKYIIHOCTB
OOIIEOCTYHBIX B MUpe cBeAeHU. OHAKO caM 3TOT YpPOBEHb TEXHUKH
ONpEAEIAETCS HE COBCEM OJIMHAKOBO. Ecim nNpHMEHHTENbHO K
M300peTeHUsIM B HEro BKJIIOYAIOTCS JIIOOBIE CBEJCHMSA, CTaBIIUE
OOIIEAOCTYIHBIMU 10 JaThl MPHOPUTETa, TO B OTHOLIEHUHU IOJIE3HBIX
MoJieliei B YpPOBEHb TEXHHKHM HE BXOIST CBEACHUS OO0 OTKPBHITOM
IIPUMEHEHHH 3a TpeaenaMu Poccuu cpeacTs, TOXKAECCTBEHHBIX 3asBISIEMON
MOJIE3HOM  Mozaenu. MHbIMEH  cinoBamM, K  IOJIE3HBIM — MOJAEISAM
MpEeAbSIBISETCS TpeOOBaHNWE HE aOCOIOTHOM, a OTHOCHUTEIHPHOM MHPOBOU
HOBM3HBI. (CBeseHUS 00 OTKPBITOM IPUMEHEHHH TOXKIECTBEHHOIO
TEXHUYECKOTO CPEICTBA 3a pPYOEKOM HOBU3HY IIOJE€3HOM MOJENU HE
nopoyat. Yto xacaercsi onmyOJIMKOBaHHBIX B MUpE CBEICHUH O CpelCTBax
TOTO K€ HA3HAYCHMs, YTO M 3asBisAeMas II0JE€3Has MOZECIb, TO OHH
JOJDKHBIL OBITH 001Ie0CcTyTHBIMU. CeKpeTHbIe, 3aKpbIThIe, CIYy)KEOHbIE U
T.I. CBEIEHHWs, C KOTOPBIMM HE MOIVIO O3HAKOMHUTBCS J1t000€
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3aWHTEPECOBAHHOE JIMIIO, IyOJHMKalMel, mopovalmied HOBU3HY, He
IIPU3HAIOTCA.

[TomuMoO OOWIEAOCTYIMHBIX CBEACHUN, B YPOBEHb TEXHUKU 10
MPSIMOMY YKa3aHHUIO 3aKOHA BKJIIOYAIOTCS MIPH YCIIOBUM UX 0OJiee paHHETro
MpUOpPUTETA BCE MOJaHHble B Poccuiickonn denepanuu IpyruMu JIMLAMU
3asBKM Ha HM300peTeHHs] M TOJe3HbIe MOJCHu (KpoMEe OTO3BaHHBIX), a
Tak)ke 3amareHToBaHHbIe B Poccuiickoii denepanuu H300peTeHUS U
MOJIE3HbIE MOJENHM. XOTS YKa3aHHbIE 3asBKH JI0 HMX MyOJUKAIlMU HE
OTHOCSITCSI K OOIIEAOCTYIMHBIM CBEACHUSM, OHU B 00S3aTEILHOM TOPSAKE
MPUHUMAIOTCS BO BHUMAHHME C IEIbIO HEIOMYIIECHUS BbIIaYd ABYX WU
0oJee OXpaHHBIX JTOKYMEHTOB Ha TOXKICCTBEHHBIE OOBEKTHI.

HoBwu3Ha mosie3HO# MOZEIH YCTaHABIMBACTCS HA JaTy MPHOPHUTETA,
KOTOpBI OMpenenseTcss MO TeM K€ NpaBHiIaM, 4YTO U MPHOPHUTET
n3o00pereHusi. B paBHOI CTENEHW K TOJIE3HBIM MOJENSIM TPUMEHSFOTCS
MpaBWJIa O KOHBEHIIMOHHOM MPUOPUTETE, 00 OMPEeICHUH MPUOPUTETA TIO
BBIJICIICHHOMW 3asBKE, 110 JIaT€ MOJa4i JIOTIOJHUTEIILHBIX MaTEPUAIOB H TI0
0osee paHHEW O0TO3BaHHOM 3asBke. KpoMme Toro, B cirydae eciid 3asBUTEIhb
BOCIIOJIB30BaJICI CBOMM TIpaBOM Ha TpeoOpa3oBaHHE 3asBKH Ha
n300peTeHue B 3asABKY Ha MoJie3Hyt0 Mojenb (ct. 28 [laTteHTHOrO 3aKoHa
P®), coxpaHseT CHTy IPHOPHUTET IEPBOI 3aABKH.

HaKOHeL{, HC IMMPU3HACTCA O6CTOHT€HBCTBOM, BJIMAIOIIHUM HAa HOBU3HY
MOJIE3HON MOJICITH, ITyOJIMYHOE PACKPBITHE HHO(POPMAIIUH, OTHOCSIIIEHCS K
MOJIG3HOM MOJENU, €€ 3asBUTENeM, AaBTOPOM WM JIFOOBIM JTUIIOM,
MOJIYYMBIIAM OT HHX MPSAMO WIIA KOCBEHHO Ty HH(POPMAIINIO, ECIIH 3asBKa
Ha TMOJIE3HYK0 MOJENb II0JJaHa HE IMO3[HEE IIECTH MECALEB C JaThl
packphIThs (JIbIrOTa IO HOBHM3HE).

B. npOMbILI.I.ﬂeHHaﬂ NMPUMEHUMOCTb

HOJICBHEUI MOJICJIb ABJISICTCA HpOMBILHJIeHHO HpHMGHHMOfI, €CJIM OHa
MOXET OBITh MPAKTHYECKH HCIIOJIb30BaHA B MPOMBIIIUICHHOCTH, CEITHCKOM
XOSHI’ICTBG y 3I[p aBOOXpaHeHI/II/I 148 I[pyrnx OTp acJIsIx ACATCIIBHOCTH.
YKa3zaHHBI KPUTEPHUI 110 OTHOUIEHUIO K MOJIE3HBIM MOJIETIIM UMEET TOUYHO
Takoe >K€ 3HA4YeHHWe, KaK M TI0 OTHOIICHHI0 K wu3o0pereHusM. OH
CBUJIETEIBCTBYET O TOM, YTO 3asBJICHHOE pCIICHHUE  SIBIISETCS
OCYH_I€CTBI/IMBIM U 3asABUTCIIEM pa3pa60TaHH 158 OTpa)KeHbI B 3asBKC
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KOHKPETHBIE CPEJICTBA, JOCTATOYHbBIC JJI €ro BOIUIOUICHUS B KuU3Hb. Hu
chepa HCIOIB30BAHUS TOJIE3HON MOJENH, HU TOJOXKHUTEIbHBIN 3]deKT,
KOTOpPBI  JaeT BHEAPEHHE TMOJE3HOW MOJAENIH, HHU  MAacCIITa0bI
WCIIOIB30BAaHUS FOPUAMYECKOTO0 3HAYEHUsS Ul MPEJOCTABICHUS OXPaHBbI
3asBJICHHOMY  PELICHUIO He  umerT/OgHaKo MIPOMBIILITICHHAS
MIPUMEHUMOCTh OAPa3yMeBaeT BO3MOYKHOCTh HEOJHOKPATHOIO
WCIOJIb30BaHUS TOJIE3HOM Mojaenu. Eciy NpemioKeHHOE pelleHue
HECMOTpPSI Ha €ro IpUHAUIEKHOCTh K THUILy YCTPOWCTB U HOBH3HY,
paccuMTaHO Ha KaKHe-TNOO0 YHUKAIBHBIE YCIOBUS U OOBEKTUBHO HE MOXKET
OBITH BOCIIPOM3BEJICHO, OHO HE CYUTAETCS MPOMBIIIJICHHO TPUMEHUMBIM.

8 3. lMoHssmue u npu3HaKu NPoMbIWI/IeHHO20 obpa3ya

a. O6wue nonoxeHuns

[IpombllIeHHBIM oOpasiom SIBJISIETCS XyJI0)KECTBEHHO-
KOHCTPYKTOPCKOE pEIICHUE W3JEHs, ONpeNesstoliee ero BHEIIHUNA BHJ
(m. 1 cr.- 6 IlarentHoro 3akoHa P®). Kak wu wu3obOpereHue,
MIPOMBINIJICHHBIA 00pa3el] MpeacTaBiIseT co00i HemaTepualbHOE OJaro,
pEe3yNbTaT TBOPUYECKOW YMCTBEHHOU NEATEIBHOCTH, KOTOPBIA MOXKET OBITH
BOIUIOIIEH B KOHKPETHBIX MaTepualbHbIX oOOBekTax. OpHako eciu
M300peTeHne  SBIACTCS  TEXHUYECKUM  pEIICHHeM  3a]add, TO
MPOMBIIIJICHHBIM ~ 00pa3loM MpPHU3HAETCsl pelIeHHe BHENIHEro BHJA
u3nenusi. XoTs B 3aKOHE W JOTOJHSIONINX €ro aKTax 3TOo MOHATHE Oolee
JIeTaIbHO HE PACKpBIBAETCS, €r0 aHajlIM3 MO3BOJSET CHENaTh ClEAYIoIne
BBIBOJIBI. BO-TIEpBBIX, MPOMBINUICHHBIM 00pa3loM SIBISIETCS pEIlIeHUe
3aJla4u, cojiepKalliee yKazaHue KOHKPETHBIX CPE/ICTB U IMyTell peanu3alunu
TBOPYECKOTO 3ambiciia Ju3aiiHepa. Ecnu 3amava nuimie mocrtaBieHa, HO
(dakTUYECKU HE pellieHa, MPOMBIIIICHHBIH 00pa3el] Kak caMOCTOSTEIbHbII
OoOBEKT emle He co3naH. Bo-BTOpHIX, 3adada, pemiaemas C TOMOIIBIO
MIPOMBIIIJIEHHOTO 00paslia, COCTOMT B OINpEAECHUH BHEIIHEro BHJIA
m3nenus. Ilog w3penusMu B JaHHOM cllydae IIOHHUMAIOTCS Camble
pazHooOpa3Hble MpEeAMETHI, NpeJHa3HAYCHHbIE JUIsl YJOBJIETBOPEHUS
YeNOBEYECKNX  IMOTpPeOHOCTEH, KOTOphIE MOTYT  BOCHPUHHUMATHCS
BU3YyaJbHO U CIOCOOHBI OTHOCHUTEIBHO COXPAHSATH CBOM BHEIIHUN BUJ.
Buemnuii Bun wu3genuss MOXET BKIIOYATh pa3Hble MPU3HAKH, HO B
KOHEYHOM CYeTe€ OH OIpeaesseTcs] BBIPA3UTEIbHOCTBIO U B3aUMHBIM
PaCTONIOKEHUEM OCHOBHBIX KOMIIO3HIIMOHHBIX 3JEMEHTOB, (OpMOH u
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LIBETOBBIM HCIIOJIHEHHEM. B-TpeTbuX, pellleHHe BHEIIHErO BHUAA U3JCINUs
JOJDKHO HOCHUTh XYAO’KECTBEHHO-KOHCTPYKTOPCKUI xapakrtep. HMHbpiMu
CIOBaMHM, BO  BHEIIHEM BHJE HU3JACNIUS  JOJDKHBI  COYETaThCs
XyJI0’)KECTBEHHBIE U KOHCTPYKTOPCKHE AJIEMEHTHI. Mcnonab30BaHuE OTHUX
JUIIb XYJ0KECTBEHHBIX CPEJCTB, HAllpUMEpP U3MEHEHHUE IBETAa H3JENHS,
pPaBHO Kak M OJHHUX KOHCTPYKTOPCKHX CPEACTB, HalpuMEp H3MEHEHHUE
pasMepa wW3Aenus, N1 [POMBIIICHHOTO o00paslia HeJ0CTaTOYHO.
XyA0KECTBEHHBIE U KOHCTPYKTOPCKHE 3JIEMEHTHI JTOJKHBI TAPMOHUYHO
COUETaThCA U B3aUMHO JOTOJIHATH APYT Ipyra.

Wrtak, mpoMbINIUICHHBIM OOpa3lloM B IIHPOKOM CMBICIIE SIBIISCTCS
1000¢€ XyJ10’KECTBEHHO-KOHCTPYKTOPCKOE perieHue H3JICIINS,
ONpPEACIISIONIee €ro BHEIHUM BHA. B 3TOM CMBbICiIE MPOMBINIIICHHBIMU
o0Opa3iaMu MOTYT CYHTAThCS PEIICHUs BHEIIHETO BUAA JOOBIX HOBBIX
W3JEIUH, BBIITYCKAEMbIX IMPOMBIILICHHO, KOTOPhIE B CBOEH MOAABIISAIONIEH
Macce HUTJE HE PEruCTPUPYIOTCS U HUKAaK He oxpanstorcs. [lpaBoBas
OXpaHa TMPEJOCTABISIETCS TEM MPOMBINIJIEHHBIM 00pasiiamM, KOTOpbhIe
SIBJISIIOTCS. HOBBIMHM, OPUTHMHAIBHBIMU U TMPOMBIIUIEHHO MPUMEHUMBIMHU.
VYka3zaHHbIE KPUTEPUU TATEHTOCTIOCOOHOCTH, 3aKpEIJICHHbIE HOBBIM
[TaTenTHBIM 3aKOHOM P®, COOTBETCTBYIOT HanboJIee pacIPOCTPAHEHHBIM B
MHPOBOM TPAKTUKE MPU3HAKAM OXPAHSIEMBIX MPABOM IPOMBIILICHHBIX
00pasIoB.

B onpenenennn npombIieHHOT0 00pasia, KOTOpOe 1aBajioch paHee
neiicteoBaBminM B CCCP 3aKkOHOAATENbCTBOM, OTCYTCTBOBAJ IpPHU3HAK
OpPUTHHAIIHOCTH, HO, KPOME HOBU3HBI U MPOMBIIIIEHHON MPUMEHUMOCTH,
COZIepPKAJIOCh yKa3aHHE Ha COOTBETCTBUE IPOMBIIUICHHOTO o00pasia
TpeOOBaHUSIM TEXHUYECKOW OCTETUKH U TOJOXKUTEIBHBIA 3 (dEKT.
VckiroueHue TMOCHEIHUX JBYX TMPHU3HAKOB W3 dYHCIa 00s3aTelnbHbBIX
KpUTEPUEB MaTEHTOCHOCOOHOCTH MPOIAMKTOBAHO CXOJHBIMH MPUYMHAMH.
Bonpoc o TOM, oTBe4aeT M MPOMBILIUICHHBIH 00pa3er 3CTEeTUYECKUM
TpeOOBaHUSIM W JaCT JIM €ro MPUMEHEHUE TOJIOKHUTEIbHBIA 3P DEKT,
JIOJDKEH B MIEPBYIO OYepe/ib BOJHOBATH CaMOro 3asBUTeNs. Eciu pemenue
BHEUIHEr0  BHJAAa  U3JeaUd HE  o0NagaeT  XydOKECTBEHHOM U
MH(POPMALIMOHHON  BBIPA3UTENBHOCTHIO, LEJIOCTHOCTBIO  KOMITO3UIIHH,
paIOHaIbHOCTHIO (DOPMBI, HE COOTBETCTBYET TPeOOBAHUSIM SPrOHOMUKHU
U T. 1., TAKOE W3JIEJHE BPSA U OyJeT UMETh yCIeX Yy HIMPOKOH MyOIuKH.
WupiMu crioBamH, HaJu4Me y MPOMBIIUIEHHOTO oOpa3lia TaKuX KadecTs,
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KaK  COOTBETCTBHE  TpEOOBAaHMSM  TEXHHYECKOH  OCTETHKH U
MOJIOKUTEIBHBIN APPEKT, TOJKHO YCTaHABIMBATHCS HE HKCIEPTH3O0H, a
pEeaJIbHBIM CIPOCOM Ha pblHKE wuzgenuil. Kpome Toro, yka3zaHHbIE
KpUTEpUH, OCOOEHHO MEpBBIH M3 HUX — COOTBETCTBHE pELICHUs
TpeOOBAaHUSAM TEXHUYECKOH SCTETUKH, HOCWIM KpailHe CyOBEKTHUBHBIN
XapakTep, AaBalld JKCIEpTaM IPAaKTUYECKH HUYEM HE OTPaHUYCHHYIO
BO3MOYKHOCTh OTKJIOHUTH JII00O€ MpPEUIOKEHHE CO CCBUIKOM Ha €ero
HEBBIPA3UTEIBbHOCTD, HE3aBEPIIEHHOCTh KOMITO3ULIUU U T. II.

Crpemiienne CcONM3UTH TIPABOBOE PETYIUPOBAHHME OTHOIICHUH,
CBSI3aHHBIX C MPOMBIIUIEHHBIMH 00pa3liaMH, C 3aKOHOJATebCTBOM
3apy0eKHBIX CTpaH MPOSBUIOCH B PACHIUPEHUU YHCIIA OOBEKTOB OXPAHBI.
HamoMHuM, 4TO paHee XyI0KECTBEHHO-KOHCTPYKTOPCKHE pELICHUs
MPEAMETOB TAJIAHTEPEH, IIBEUHBIX U TPUKOTAKHBIX U3JIEIUH, TOJOBHBIX
yOopoB, 00YBH, TEKCTHJBHBIX MaTepUaioB (KpoMe JIEKOPaTHBHBIX)
PErUCTPUPOBATIUCH, W OXPAHSJIUCh B KAyeCTBE HEMPOMBIIUICHHBIX
00pasIoB 10 MEePEYHIO ITHX M3JEIHI, KOTOPBIA yTBepKaaics [laTeHTHhIM
BEJIOMCTBOM 110  COIJJaCOBaHUIO ¢  MUHHCTEPCTBOM  JIETKOH
NPOMBINUIEHHOCTU. [laTeHTHBI 3akoH P® CcHsAn 3TO orpaHuyeHue,
JlomycTHB  BO3MOXKHOCTh TMPU3HAHUS TPOMBIIUICHHBIMU  00pasiaMu
W3/ENINKA,  BBIIYCKAEMBIX  BCEMH  OTPACIsIMH  INPOMBIIIJIEHHOCTH.
Hckmouenus u3 cepsl OXpaHbl CBEICHB K MUHUMYMY W HE BBIXOJSAT 3a
pamMKyd  OOMIETIpUHATHIX B MUpe HopMm. Tak, He NpU3HAIOTCA
MATEHTOCIIOCOOHBIMU TIPOMBIIIUICHHBIMH 00pa3IlaMy PEIICHUS:

— U3JeNui, BHEIIHUM BUJ KOTOPBIX OOYCJIOBJIEH HCKIHOYUTEIBHO
ux TexHuyeckod ¢ynkiuei. K 3Toif kareropum wu3nenuid OTHOCSTCH,
Harpumep, Taiku, OONTHI, BUHTHI (KPOME IEKOPATHBHBIX), CBEpIIa U T.II.;

— OOBEKTOB AapXUTEKTYPHI: KHUIBIX 3JaHUN, MPOMBIIIICHHBIX,
THIPOTEXHUYECKUX W JPYIHX CTAllMOHAPHBIX COOPY)KEHHH. YKazaHHe
OO0BEKTHI IPU HATWYMU Y HUX TPeOYeMBbIX M0 3aKOHY KauecTB MPU3HAIOTCS
NPOM3BEACHUSAMH apXUTEKTyphl M OXPAHSIOTCA B paMKax aBTOPCKOTO
npaBa. OnHaKoO Maible apXUTEKTYpHble (DOpPMBI, HaAmpuUMep peLIeHUs
BHEIITHETO BU/a KHOCKOB, MaJaTOK, JapbKOB, TPAHCHOPTHBIX OCTAHOBOK,
TeneOHHBIX OyIOK W T.H., MPU3HAIOTCS MPOMBIIIICHHBIMA 00pa3liaMu B
o011eM TopsIJIKe;



Ilamenmnuoe npago - A.I1. Cepeees 78

— II€YaTHOMW NPOAYKUUU KaK TaKOBOU. BceBo3MokHas IeyaTHas
IPOAYKLMS. KHUTH, Ia3eThl, )KypHaJIbl, IPOCHEKTHI, OYKJIEThI, peKIaMHbIE
JUCTHI, apUIIU U T.II. — OXpaHAETCS HOPMaMU aBTOPCKOT'O TpaBa,

— OOBEKTOB HEYCTOMYMBOW (POPMBI M3 KHAKUX, Ta3000pa3HBIX,
ChIIIYUUX WA UM HO,Z[OGHBIX BCIICCTB. Hcknroyenne Takux OGBGKTOB u3
cdepsl MPaBOBOI OXpaHbI BIOJHE MOHSITHO, TaK KaK HEYCTOHYMBOCTH HX
(bOpMBI HC TIO3BOJIACT PpCHIUTH HX BHEIIHUU BUA C ITIOMOIIBIO
XYI0)KECTBEHHO- KOHCTPYKTOPCKHX CPE/ICTB,;

—  U3AENHH, TNPOTUBOpEYAIIMX OOILIECTBEHHBIM HMHTEpecam,
MPUHLIMIIAM TYMAaHHOCTH M Mopanu. [loa naHHyr0 KaTeropuio oObEeKTOB
NOJNANAI0T HW3JENUs, MNPOTHBOpeyalue OOIIECTBEHHBIM HHTEpecaM,
MPUHLUIIAM TyMaHHOCTM M MOpajd KaK II0 CBOEMY OCHOBHOMY
HA3HAYCHUIO (HAMpPUMEp, OPYIHS MBITOK), TaK U MO CBOEMY BHEUIHEMY
ohopmiieHnto (HampuMep, PUCYHKH WM HAIMHUCH TOPHOTPadUueCcKOro
WM OCKOPOUTEIBHOTO XapaKTepa).

[To cpaBHeHHMIO ¢ paHee NEMCTBOBABIIMM 3aKOHOJATEILCTBOM B
nepeyHe OOBEKTOB, HE MPHU3HABAEMBIX IPOMBIIUICHHBIMU 00pa3amy,
OTCYTCTBYIOT, BO-TIEPBBIX, W3JIEIHsI, HE BBIINOJHSIOUUE YTUIUTAPHBIX
(GYHKIUH, B YaCTHOCTH CYBEHUPHI U YKpAIICHUS, W, BO-BTOPBIX, U3JCIN,
BHEUIHUII BHUJ KOTOpPHIX HE 00O03peBaeTcs B Ipoliecce SKCILTyaTaluu
(HOTp€6JIeHI/I$I), T.C. OCTAOINHUECCd HCBUAWUMBIMU B IMPOLCCCE BLIMTOJIHCHUA
00BEKTOM, C KOTOPBHIM OHHM HPUMEHSIOTCS , CBOeH (DyHKUMHU, HampuMep
IU1aTa paguoNpPUEMHHKA, JIIEKTPOMOTOP XOJIOAUIBHUKA U T.I1.

[TpoMBIIIIIICHHBIMHA ~ 00pa3liaMu  MOTYT OBITh IEJI0€  CAUHUIHOE
U3JICNIMEe, €ro 4acTh, KOMIUICKT (HaOOp) W3/Ciuii, BapuUaHThl W3JICIIHS.
N3nenne xak OOBEKT MPOMBIILIEHHOTO O0pa3lia MOXET OBITh, B CBOIO
ouepenib, 00beMHBIM (MOJICIb), HAPUMEP aBTOMOOHIIb, MPUOOpP, 00YBb,
mocynaa, Medeab U T.II., IIIOCKUM ([TPOMBIIUICHHBIN PHCYHOK), HApuMep
PUCYHOK TKaHH, KOBpa, MPHUPT U T.M., WIK KOMOMHHPOBAHHBIM, T.C.
COYETAIOIMM  DJIEMEHTHI, CBOWCTBEHHBIE OOBEMHBIM M  INIOCKHUM
IPOMBIIIICHHBIM 00pa3iiaM, HarpuMmep BUJ WHGOPMALMOHHOTO TabIIo,
nudepOaaTa 4acoB, KOBpa ¢ 0OEMHBIMHU ACTAISIMH | T.II.

Yacte u3nenusi MOXKET ObITh 3asBJICHA B KQ4eCTBE MPOMBINIICHHOTO
oOpasma B TOM ciTy4yae, eClid OHa MpeaHa3Ha4YeHa sl YHU(UIIMPOBAHHOTO
MPUMEHEHHUSI, T.€. MOKET ObITh MCIOJI30BaHA C LIEIBIM PSJIOM HU3JCTUH, a
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TaKkKe 00JajaeT CcaMOCTOATENbHOM  (yHKIMEH U 3aBepIICHHOU
Komrosunue.  Hampumep,  caMOCTOSTENBHBIMH — IPOMBIIUICHHBIMU
o0pa3uaMu MOTYT OBITh NPU3HAHBI (hapbl, PA3TUYHOTO POAA PYUKH, CEIIO
IS BEJIOCHIIeAa M T.OI. B Martepmanax 3asiBKH, COAEpiKalledl B KadyecTBe
00BbEKTa MPOMBIIUICHHOTO o00pa3la 4YacTb U3JeNnusi, JOJDKHO OBITh
TOKYMEHTAIbHOE TIIOATBEP)KJCHNE BO3MOXKHOCTH YHU(DHINPOBAHHOTO
OPUMEHEHHUsT 3TOM YacTH u3Jenus. OTO MOryT ObITh (oTorpaduu,
WILTIOCTPUPYIOIINE BO3MOKHOCTh MCIOJIB30BaHUS 3asiBICHHOTO 00BEKTa C
psIOM HM31eNuii, MO0 JOKYMEHTAIbHBIC CChUIKH Ha TN (KJIAacc) W3IeNuii,
111 IPUMEHEHHS ¢ KOTOPBIMU IpeHAa3HauCHa 3asBICHHAs YacTh W3CIHs,
HampuMep yKa3aHWe Ha KJIAacC XOJIOAWIBHHUKOB, IS KOTOPBIX
IpeHa3HAYaeTCs 3asBJICHHAS PyYKa XOJIOAMIBHUKA, U T.11.

Kommiekt (Habop) wu3menuii MOXET ObITh 3asBICH B KauyeCcTBE
MPOMBIIIUICHHOTO 00pa3iia, €k BXOIAIINE B COCTaB KoMIUIekTa (Habopa)
AJIEMEHTHI, BBITIOJTHSIONINE CaMble pa3HOOOpa3Hbie (YHKIUHU, OTIMYHBIC
Ipyr OT JApyra, MOJYMHEHBI OOIIeH 3amade, pelaeMold KOMILIEKTOM
(Habopom) B 1esioM. C TOUKH 3pEHHS XYI0KECTBEHHOT'O KOHCTPYUPOBAHHUS
pEeIIeHUE BCEX IIEMEHTOB KOMILIeKTa (Habopa) MOKHO OBITH BBIMOJHEHO
C  UCHONB30BaHWEM  EIUHOrO0  OOpa3HOro,  IUIACTHUYECKOTO U
CTHJIMCTHYECKOTO TpHuHIMNa (opmooOpa3zoBanus. Hampumep, kak
KOMIUICKT H3JeTUH MOXET OBITh 3aperucTpupoBaH B  KadyecTBe
MPOMBIIIICHHOTO 00pasna YalHbId WM CTOJOBBIA CEpPBU3, MEOECTHHBIN
TapHUTYP, HA0OP UHCTPYMEHTOB U T.II.

Bapuantamu MIPOMBIIIICHHOTO obpasma MOTYT OBITH
XYJOKECTBEHHO-KOHCTPYKTOPCKHE PEIIEHUs W3JENUM, OTHOCSIMECH K
OJHOU (YHKIIMOHANBHON rpymme (K OJHOMY Kiaccy MeITyHapoaHOR
KJIacCU(HKAUK TPOMBIIUICHHBIX 00pPa3IOB), CXOIHBIC B COBOKYIMHOCTH
CYHICCTBCHHBIX IPU3HAKOB M HUMEIOLIME BU3YaJIbHO BOCIPUHMMACMBbIE
OTJIM4YMS B HECYILECTBEHHBIX IPHU3HAKAX, MPUYEM ATH OTJIMYHUS JOJDKHBI
OBITb Ppe3yJbTaTOM XYI0’KECTBEHHOTO KOHCTpyHpoBaHusA. Hampumep,
BapUaHTaMM IPOMBIIUICHHBIX O00pPa3llOB MOTYT OBITh XYJOXECTBEHHO-
KOHCTPYKTOPCKHE pELIEHHUs JIByX WJIM HECKOJBKMX aBTOMOOWIIEH,
OTJIIMYAIOIIUXCS IPYT OT Apyra ¢popMoi 00IHMIIOBKH, pydek, dap; IBYX HIU
HECKOJIbKUX CTYJIbEB, OTJIMYAOLIMXCS Apyr oT Jpyra (akTypoil 1 1BeTOM
JeKOpaTUBHOM OOMBOYHOM TKaHW, W T.1. He mpu3HaioTcs B KadecTBe
BapUaHTOB MPOMBIIUIEHHOr0 00pa3la peleHnus U3Aeus, OTINYaroLecs
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MCXaHUYCCKNUM HU3MCHCHHUCM OJHOI'O U3 HGCYH_IQCTBGHHBIX HpI/I3HaKOB,
€ClIi OHM HE HECyT B ce0c 3JeMeHTa TBOPYECKOrO MEPEOCMBICICHHS
XYJOKECTBEHHOTO 00pa3a u3zaenus. Tak, He MOXET CUMTATHCS BaAPUAHTOM
MPOMBIIIJICHHOTO ~ 00pa3mna TMpemiokeHue 00 U3MEHEHUW  IIBETa
OJNHAKOBBIX I/I3I[GJII/II>'I, NU3MCHCHUEC MCJIIKHUX IIBCTOBBIX H H_IpI/I(bTOBBIX
0003HAYCHMI HA ITKaJIe TPHUOOpa U T.II.

HpOMBIH_UIeHHBIe O6p213].[bl CJICAYCT OTJIMYAaTh OT CXOAHLIX C HUMHU
OOBEKTOB HMHTEJUIEKTYaJbHOW COOCTBEHHOCTH, TaKHX, KakK IOJIE3HbIE
MOACIN, OGBGMHLIG TOBAPHBIC 3HAKHW W MPOU3BCACHUA JICKOPATHBHO-
MPUKJIAHOTO HCKycCTBa. PasrpaHnuyeHue MPOMBIIIICHHBIX 00pasloB U
IIOJIE3HBIX MOJEJIEH IMPOBOAUTCA II0 XAapakTepy pelleHus 3anadd. Ecnm
MPOMBIIIICHHBIA o0Opa3er] peuiaer 3ajady BHEIIHEro BUIa H3AENus C
NOMOIIBIO XYOOXCCTBCHHBIX WM KOHCTPYKTOPCKHX CPCACTB, TO IOJIC3HAA
MOJIE€Tb  SIBISIETCS.  TEXHUYECKUM  pEIIeHUWEeM, OTHOCSIIMMCS K
KOHCTPYKTUBHOMY BBIIIOJIHEHUIO CPEACTB IPOHU3BOACTBA U MPEAMETOB
noTpebIieHus, a TaK)Ke UX COCTaBHBIX yacTeil. IHbIMU crioBamH, moje3Has
MOZICJIb OXPAaHsSE€T HE BHEIIHUN BHUJ YCTPOMCTBA, a €ro TEXHUYECKYIO
CYIIHOCTh, KOTOpas MOMET 3aKitouaTbcsi B 0coboi (dopme 00BeKTa,
CBOCOOpPa3HOM pACIOJOXKEHUH M COYETAHHH €ro OTAETbHBIX YacTeH,
Y3JIOB, JIETAJICH U T.M.

Hekotopbie uznenus, HapuMep OPUTHHAIBHBIN (DJIAKOH JIs TyXOB,
MOTYT OBITh B PaBHOW CTETIEHH MPU3HAHBI KaK MIPOMBIIIJICHHBIM 00pa3IoM,
Tak ¥ OOBEMHBIM TOBapHBIM 3HAaKOM. BpiOop ¢opmbl  OXpaHbI
NPUHAIIICKAT 3asBUTENI0. He WCKiIoYeHa W OJHOBpPEMEHHas OXpaHa
00beKTa M B Ka4ECTBE MPOMBIIUICHHOTO 00pa3ia, U B Ka4eCTBE TOBAPHOTO
3Haka. 3akoH P® «O ToBapHBIX 3HaKax, 3HAKaXx OOCITYKHUBAHHS H
HAMMCHOBAHMSX MECT IMPOUCXOXKICHHS TOBapa» HCKIIYAeT MPU3HAHHE
TOBapHBIM 3HAKOM JIMIINb TAaKUX OOO3HAYCHHH, KOTOPHIE BOCIPOU3BOIST
MIPOMBIIICHHBIC 00pa3Iibl, IpaBa Ha KOTOPbIC MPHHAIEKAT B PD nmpyrum
aumam (m. 2 cr. 7 3akona). CreqoBaTellbHO, CaMOMY 3asBHTEIIO HE
BO30paHsieTCs 3aperHCTPUPOBATh MPUHAUICKANIMHA €My TBOPYECKHIA
pe3yabTaT M KaK IPOMBIIUICHHBIA OOpasel, W Kak TOBapHBIA 3HaK.
Crhenyer JWIIb YYUTHIBATh, 4YTO YKa3aHHbIC OOBEKTHI BBIMOJIHSIOT
pasnmuuHble  QyHKIUH, OQOPMISIFOTCS B pPa3HOM IMOPSIKE M 3asBUTENb
npuoOpeTaeT B OTHOIICHHH HUX HE COBIAJAOIINE 110 CPOKaM JCHCTBUS U
o0beMy mpaBa ¥ 00s3aHHOCTH.
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Becpma 6nm3ku Mex1y 000 MpOMBILIUIEHHBIE 00pa3Lbl M 00BEKTHI,
OXpaHseMbIe aBTOPCKUM TIIPaBOM, B OCOOEHHOCTH NPOM3BEICHUS
JICKOpaTUBHO-TIpUKIIaAHOr0  uckyccrBa  ([AITM).  TlpoGmeme — ux
COOTHOIICHUSI B COBETCKOI IOPUANYECKON JIMTEpaType YIEICHO HeMaio
BHUMAaHUS, OJHAKO TaK M HE OBUIO MPEMIONKEHO JOCTaTOYHO YETKUX
KpHUTEpUEB UX pasrpaHnueHnsZ2. Kak nmpencrapisieTcsi, TAKHX KpUTe-

1BBC. 1992 Ne 42.Cm. 2322,

2 Cwm., nanp.: Iaspunoeg J.11. [Ipaso na npomvluiiennblil 06pazey u 06veKmuvl aMopcKo2o
npaea Il BU, 1976-Ne 9; I'aspunos 3.I1- [Ipaxmuueckue 80npocul COOMHOUEHUS
npomwluaeHHblx 00pasyos u npouseeoenui JIIH [IBU. 1981.Ne 9; Msacnukosa
M.A. Paszepanuuenue npousgedenuii JITHA u npomviuwnennvix obpasyos [[BH. 1986.
Ne  3; Casenvesa H.B. Ilpasosoe pecyrupoeanue omHoOuleHull 6 o001aCmuU
xyooorcecmeennoz2o meopuecmea. M., 1986.C- 35—36;u /[P.

pPHEB U HE CYIIECTBYET, €CJIM TOJIBKO HE CUUTATh UMHU 3aKpeIyIeHHbIE
*3aKOHOM KpPUTEPUH MATEHTOCIOCOOHOCTH MPOMBIIUICHHBIX O0paslioB U
MOCNIEACTBHS, BBITEKalOIKUe u3 (aKkTa pPErucCTpallMd peHieHusl Kak
IMPOMBIIIJICHHOT'O 06pa3ua. NapmMu CJIOBaMH, O4Y€Hb MHOTHUC H3ACIINA,
KOTOpBIE OTBEYAIOT BCeM Mpu3Hakam mpomsBeneHus JIIM, moryt ObITH
MPU3HAHBI U MPOMBINUICHHBIMUA oOpa3uamu. [1lo3ToMy pedb MOXET UATH
JUIIb O PEKOMEHIALUAX B OTHOLIEHUH BIOOPa BO3MOXHBIX (DOPM OXpaHbI
KOHKPETHOT'O U3EHUs.

Cnenyer mnoadyepkHyTh, 4TO paHee pAecrBoBaBimiee B CCCP
3aKOHO/IATENLCTBO HE JOIMYCKalO JBOWHOW OXpaHbl OJHOTO U TOTO K€
0o0BbeKTa B KauecTBE IMPOMBIIUICHHOTO oOpasmna u mnpowmsBenenus J(ITU.
Tak, B COOTBETCTBUU C YKa3aHUSAMH IO COCTABJIICHUIO U MOJaue 3asBKU HA
MPOMBINUICHHBIM 00pazery ot 24 smBaps 1985 r. ' skcmeptuza He
MpUHUMAJa K PACCMOTPEHHMIO 3asiBKH B OTHOIICHWU OOBEKTOB, paHee
MPUHATBIX M OLEHEHHBIX B YCTAHOBIEHHOM IMOPSAKE [0 HOPMaM
aBTOPCKOro IpaBa Kak npoussenenus IIM. B Hacrosmee BpeMs naHHOe
OrpaHUYEHUE, HOCUBILIEE HEKOPPEKTHBIN XapakTep ¢ TOYKU 3PEHUS OOIINUX
MOJIOXKEHUH aBTOPCKOrO TpaBa, B 3aKOHOAATENIbCTBE OTCYTCTBYET. DTO
o3HayaeT, 4To Jroboe npousBenenue [I1M, oTBevaromiee ycTaHOBICHHBIM
B 3aKOHE KPHUTEPHUSM TMATEHTOCTIOCOOHOCTH, MOXET OBITh MPHU3HAHO
MPOMBIIIIEHHBIM 00pasuoM. Takoe mpu3HaHUWE MPUBOAUT K HU3MEHEHUIO
MIPABOBOTO pexuMa 00BEKTa, KOTOPHII C 3TOr0 MOMEHTA OIPEAETSETCS He
HOpPMaMHu aBTOPCKOTO IpaBa, a 3aKOHOAATEIILCTBOM O IPOMBIIIJIEHHBIX
o0pasIiax co BCEMH BBITEKAIOIIUMHU OTCIO1a TIOCTIEICTBUSMH.
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Kpurepusimu maTeHTOCIIOCOOHOCTH MPOMBIIIIEHHOTO0 00pasia, Kak
y’K€ OTMEYasoch, SIBISIOTCS HOBU3HA, OPUTHHAIBHOCTh U TMPOMBIIIJICHHAS
npuUMeHUMOCTh. IloCKONBbKY cozaepikaHUEe yKa3aHHBIX KpPUTEPHEB B
3HAQUUTEIBbHOM CTENEeHH COBMAZAET C COJCPKAHUEM aHAJOTHMYHBIX
KPUTEPHUEB MAaTEHTOCIIOCOOHBIX M300pETEHUI W IMOJIE3HBIX MOJenel, mpu
UX aHaJN3€¢ HET HEOOXOIMMOCTH MOJAPOOHO PACKPHIBATH BCE OTHOCSIIIUECS
K HUM MOMEHThl. OCHOBHOE BHHUMaHUE OYyJeT yJAeIeHO PACCMOTPEHUIO UX
0COOCHHOCTEH NPUMEHUTEIBHO K MTPOMBIIUICHHBIM 00pa3am.

6. HoBusHa

[TpoMbIlIUIEHHBIH 00pa3el MPU3HASTCS HOBBIM, €CIIM COBOKYITHOCTb
ero CYIIECTBCHHBIX IPH3HAKOB, ONPEICIAIONINX JCTeTHYECKUue W (WITH)
IPrOHOMHYECKHE OCOOCHHOCTH W3JeNHsi, HEU3BECTHA W3 CBEACHUIA,
CTAaBIIMX  OOWICJOCTYMHBIMA B  MHpPE 10 JaThl  IPHOpUTETA
npoMbinuieHHOTo obOpasna (m. 1 cr. 6 I[larenTHoro 3akona P®). Ilox
CYLIECTBCHHBIMU TPHU3HAKAMH, ONPENCIISIONMMHU dCTeTHYeCKHe M (W)
OPrOHOMHYECKHE OCOOCHHOCTH  H3JeNUs, IOHMMAIOTCS MPU3HAKH,
00BEKTHBHO MPUCYILHE XyJ0)KECTBEHHO-KOHCTPYKTOPCKOMY pe-

1 B/J. 19857Me6. C. 43.

LIEHHIO, KaX/IbIi U3 KOTOPBIX HEOOXOIUM, a BCE BMECTE JIOCTATOUYHbI
JUTSL CO3JJaHUS 3pUTEIBHOr0 00pasa uznenus. Kak Buanm, mpaBoBasi OXpaHa
MPEOCTaBIAETCS JIMIIb TEM MPOMBILIUIEHHBIM 00pasiiaM, KOTOpble
o0namaroT abCOMIOTHOW MHpOBOW HOBU3HOU. [lo cpaBHeHHIO C paHee
JNEUCTBOBABIIMM  3aKOHOJATENIbCTBOM, COJEpKABLIIMM  yKa3aHUE Ha
HEU3BECTHOCTH MPOMBIIIICHHOTO 00pa3iia AJis ONMPeIeICHHOrO Kpyra JIHII,
HbIHE B 3aKOHE NOJYEPKHUBAETCS, YTO IPH MCCIECIOBAHUH HOBHU3HBI BO
BHUMAaHHE MOTYT MPUHUMATHCS JIUIIb OOIIEAOCTYITHBIE B MUPE CBEICHUS.
Kpyr cBenenmii, kotopble MOryT OBITh MPOTHBONOCTABIEHBI 3asBKE Ha
MIPOMBIIIJICHHBIA 00pa3ell, aHAJIOTMYEH CBEACHHSIM, YYHTHIBAEMBIM TIpU
UCCJIEIOBAaHUM HOBM3HBI H300peTeHus. B wacTHOCTH, BO BHHMMaHUE
MPUHUMAIOTCST OMYOJIMKOBAaHHBIC OMHCAHUS K OXPAaHHBIM JIOKYMEHTaM,
ONyOJIMKOBAaHHBIE 3asBKM Ha MPOMBIIUIEHHbIE 00pa3llbl — C JaThl
MIPUOPUTETA, POCCUNCKUE U3JaHUS — C JaThl BBIIIYCKAa B CBET U T.[I.

Hapsiny ¢ yka3aHHBIMH OOIIENOCTYMHBIMH CBEICHUSAMH TIPH
YCTaHOBJICHUH HOBH3HBI MPOMBIIICHHOTO 00pa3iia yYWUTHIBAIOTCS PaHEe
noganHeie B P® npyrumm smmamMu W HEOTO3BaHHBIC 3asBKH Ha
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TOXJICCTBCHHBIC IMPOMBIIIJICHHBIC 06p3.3LIBI, a TakKXXE 3allaTCHTOBAHHLIC B
P® npowmeiiienHbie 00pasis! (C JaThl UX MpropuTeTa). Hamuuue manHOro
HUCKIIIOYCHU A OGyCHOBHeHO MNPUHOHUIIOM HCAOMMYCTUMOCTHU HBOﬁHOFO
MaTEHTOBAHUS OJHOTO M TOTO K€ OO0BEKTa pa3HbIMU JIMLAMU B paMKax
OJIHOM CTpaHsl.

HoBusHa mnpoMblieHHOTo o0paslia ycTaHaBIMBaeTcs Ha JAary
IIPUOPUTETA, KOTOPBIA, B CBOK OYEpedb, OIPEHEIICTCS AaTOU
noctymieHus B [larentHoe BemomcTBo P® 3asBKM Ha BblAady maTeHTa Ha
MIPOMBIIIICHHBIA oOpasen. Hapsiay ¢ 3TuM oOIMM TIPaBHIOM MPHOPHUTET
Ha MPOMBINUICHHBIN 00pa3er] MOKeT ObITh YCTaHOBJEH IO JaTe MoAauu
3asBKM B rocyaapcTBe—ydacTHUKE [lapmKCKOM KOHBEHIIMM IO OXpaHe
MPOMBIIIJICHHOW COOCTBEHHOCTH, €CJIM 3asBKa Ha [POMBIIIICHHBIN
obpazery mocrynwia B [larenTHoe BemoMcTBO P® B TedeHue miecTu
MECSIIEB C yKa3aHHOW aaThl (KOHBEHIIMOHHBIN mpuopureT). Kpome Toro,
KaKk W B OTHOIICHUU 3asBOK Ha HM300pETCHHs] W TMOJE3HBIE MOJIENH,
MPUOPUTET 3asBKM HAa MPOMBINUICHHBINH 00pa3el] MOXET ObITh OMpe/esieH
[0 J1aT€ MOCTYIUICHUS JOTMOJHUTEIbHBIX MaTepUaliOB K paHee MOJAaHHOU
3asBKe, MO JaTe mocTymieHus B IlareHTHoe BemomcTBO Oosiee paHHeEH
3asBKM TOI'O JK€ 3asBUTEISA B Clydae €€ 3aMEHBbl IPYrol 3asBKON WU
BbIJIETICHUS U3 Hee 0co0oM 3asBKU. B ciydae coBmaneHus n1aT npruopUTeTa
3a5BOK Ha TOXKIECTBEHHBIC XYJI0KECTBEHHO-KOHCTPYKTOPCKHUE PEILICHUS
MaTEeHT BBIJAETCSA IO 3asBKE C Oojiee paHHEH IaTOW €e¢ OTMpPaBKU B
[lareHTHOE BEAOMCTBO, a NpPH COBIAJEHUU 3TUX JaT — IO 3asiBKe,
UMeIIe Oosiee paHHWN  perucTpanuoHHbI  HOoMep [lateHTHOTO
BEJIOMCTBA, €CJIM COIJIAIIEHUEM MEXIYy 3asBUTENSIMU HE MPEAYCMOTPEHO
WHOE.

[Ipy mnomaue 3asgBKM Ha MPOMBIIUICHHBIH OO0pasel 3asBUTEIIO
IIPEJOCTaBIIAETCS JbroTa Mo HoBU3HE. He mpu3HaeTcst 00CTOATENBCTBOM,
BIMSIOIIMM Ha  TAaTEHTOCHOCOOHOCTh  NMPOMBILIUIEHHOTO  00pasia,
yOJINYHOE PacKpbITHE MH(OPMAIUK, OTHOCSIIEHCS K IPOMBIIIICHHOMY
o0pasiy, 3asBUTENIEM, aBTOPOM HJIU JIFOOBIM JIMIIOM, TIOJTYYHUBIINM OT HHUX
3Ty MH(OpPMAIHIO, €Clii 3asBKa Ha MPOMBIIUIEHHBIH 00pa3el MojaHa He
[IO3/IHEE LIECTU MECSLEB C JaThl IPUOPUTETA.
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B. OpVIrVIHa.ﬂbHOCTb

JIaHHBIA KPUTEPHUI MaTEHTOCTIOCOOHOCTH MPOMBIIUIEHHOTO 00pa3ia
BBEJIEH B POCCHICKOE 3aKOHOJATENbCTBO BIiepBhle. Creayer, mpasja,
OTMETHUTH, YTO BBHITEKAIONINE M3 HEro TPeOOBAaHUS YaCTUYHO BBIBOJMIUCH
U3 JpYruX TPU3HAKOB OXPaHOCIIOCOOHOCTH, B YAaCTHOCTH MpHU3HAKa
HOBU3HBI. Tak, B COOTBETCTBUU C PyKOBOJCTBOM 110 METOJUKE IKCIEPTU3BI
3asBKM Ha TPOMBINUICHHBIA oOpasenl skcmepTusa AoikHA ObuTa Cpeau
IIPOYEro ONPEACIUTh KauyecTBO HOBHM3HBL. HeoOXoIumbIM ycIoBHEM
OXPaHOCIMOCOOHOCTH MPOMBILIUIEHHOTO 00pa3lia MpU3HABAJICS TBOPUYECKUI
XapakTep U3MEHECHH, BHECCHHBIX B 3asBIIIEMbI 00BEKT MO CPABHEHUIO C
npoToTUnoM. JlJisi TBOPYECKOTO XapakTepa HW3MEHEHUH CUHUTalach
XapaKTepHOW WX OPUTHHAIBHOCTH, T.€. HEU3BECTHOCTh B O0OJACTH, K
KOTOPOU OTHOCHJICS 3asiBJIEHHBIN OOBEKT.

[TomoOHBIN MOAXO0J, KOTOPBIM CJelyeT MPU3HATh OMpPABIAHHBIM IO
CyIIeCTBY, ¢ (OpMaTbHON TOYKH 3PEHHS, KOHEYHO, MPEACTABIsI coOOM
BBIXOJ 3a Mpeaenbl TpeOOBaHUSI HOBU3HEI. B 3TOi CBSI3U B IOPHINYECKOM
JITeparype npeajaraioch JIOTIOJTHUTH 3aKOHOJATEIIHLCTBO o
MIPOMBIIIIJICHHBIX 00pa3iax CrenralbHbBIM KPUTEPUEM, YCTaHABIUBAIOIIUM
TpeOOBaHUSI K YPOBHIO XYI0KECTBEHHO-KOHCTPYKTOPCKOTO peIIeHus2.
[TarenTHbIi 3akOH P® BBOAUT TAakOW KayeCTBEHHBIA KPUTEPUH I10J
HaUMEHOBAaHHEM <«OPUTHUHAIBHOCTH», UTO COBIAJaeT ¢ Hauboiee
pacmpoCcTpaHEHHBIM Ha3BaHHWEM TOJO0OHOTO TpPH3HAKA B  MHPOBOM
MpaKTHUKE.

[TpomblmieHHBIH 00pa3en MpU3HAETCS OPUTHHAIBHBIM, €CIIU €ro
CYIIECTBEHHBIC TMPHU3HAKK  OOYCIOBIMBAIOT TBOPYECKUH  XapakTep
acreTHdeckux ocodenHocter nzaenus (. 1 cr. 6 [larentHoro 3akoHa pod).
JlaHHBI TpPU3HAK BBITOMHSIET TNPUMEHHUTENBHO K HPOMBIIUICHHBIM
o0pasllaM TNPUMEpPHO Ty JK€ pOJIb, KOTOPYIO HIPAET OTHOCHTEIHHO
M300peTeHUN KpUTEpHii HM300peTaTeabckoro ypoBHs. C €ro mOMOIIbIO
OXPaHOCIIOCOOHbIE  TMPOMBIIUICHHBIE ~ O0pasllbl  Kak  TBOPYECKHUE
XYZI0’)KECTBEHHO-KOHCTPYKTOPCKHE PEIICHNS OTTPAHUYNBAIOTCS OT pe-

1 Cm.: Unempyxkmugno-memoouueckue mamepuansi. M,, 1989.

2 Cm., nanp.. Cmupnos I'M. O6 ymounenuu' nousmust «npomvluiennviii oopazey» I/ BU.
1987.M2 9. C. 38.
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3yJIbTAaTOB OOBIUHOW Ju3aifHepcKkoi paboTsl, IlpaBoBoii oxpane
MOJAJIEKAT JIMIIb T€ PEIICHUs, KOTOPble, BBIXOAS 3a PAMKH OOBIYHOTO
IIPOEKTUPOBAHMSI, BOCIPUHUMAIOTCS KaK HEOXUAAHHBIE, HECXOXKHE C
M3BECTHBIMU  XYJ0’KECTBEHHO-KOHCTPYKTOPCKMMH  pa3paboTkamu. He
NPU3HAIOTCA B KA4ECTBE IPOMBIIUICHHBIX OO0pa3loB XYJ0XKECTBEHHO-
KOHCTPYKTOPCKHE PEIICHUS B BUAE OTAEIBHO B3STOTO IMPOCTEUIIEro
TE€OMETPHUECKOTO o0bema (mpu3MaTHYecKoro, cepuueckoro,
KOHHYECKOT0 M T.JI.) HIH OTJAECIBHO B3ATOH IPOCTOH T'€OMETPHYCCKOM
Gurypsl; Urpymkd B BHJEC YMEHBIIEHHOIO, YIPOLICHHOTO pPEaTbHOTO
00BbEKTa, HECMOTPS Ha €ro HOBHU3HY CpEIu Kjacca CaMUX MIPYIIEK, Tak
KaK chenuduka XyJ0XKeCTBEHHO-KOHCTPYKTOPCKOTO pEIIeHHs JOJDKHA
ObITh PE3yJAbTATOM TBOPUYECKOTO MEPEOCMBICICHUS (OPMBI pPeaTbHBIX
U3JIEIUH U TIPEIMETOB MAaTEPUAIBLHOTO MUPA, B CBA3M C YEM OHM JIOJIKHBI
OBITH HE MPOCTOM KOMUEH, a Xy10’KECTBEHHO NEPEBOIIONIEHHBIM 00pa3oM
OO0IIIEN3BECTHBIX MPEeIMETOB. IMEHHO B CBSI3M C OTCYTCTBHEM TBOPYECKOTO
XapakTepa HE MPHU3HAIOTCA MPHUMBIIUIEHHBIMA 00Opa3liaMy U3JeNHus,
HCKYCCTBEHHO  coXpaHsionme (opMy, CBOMCTBEHHYIO  H3JENUAM
ONPEIEICHHOr0 HAa3HAYEHNUs, HO BBINOJIHEHHbIE HA JPYrOod TEXHUYECKOU
OCHOBe  (Hampumep, IUIACTMACCOBBI ~ OOYOHOK,  MMHUTHPYIOIIHA
JIePEeBSHHBIN); U3aene, GopMa KOTOPOro MOJHOCTHIO 3aMMCTBOBaHa Oe3
TBOPYECKON TepepabOTKU; U3JeNue, Yy KOTOPOro IO CpPaBHEHHIO C
MIPOTOTUIIOM H3MEHEHBI JIMIIb PAa3Mepbl M IPONOPLUU WU YBEIUYEHO
KOJIMYECTBO 3JIEMEHTOB; U T.J.

r. MpoMblwneHHasA NPUMEHUMOCTb

[TpoMblieHHBIT obpasert MPU3HAETCS MPOMBIIIUIEHHO
IPUMEHUMBIM, €CJIH OH MOXXET ObITh MHOTOKPAaTHO BOCIIPOM3BEJNIEH IyTEM
U3rOTOBJICHHSI COOTBETCTBYHOMIEro n3aenus (. 1cr. 6 [lareHTHOrO 3aKOHA
P®). [lanHbii KpUTEpHil MATEHTOCIIOCOOHOCTH B HAMOOJBILICH CTENCHH
CBsI3aH C MAaTeHTHOW (POPMOI OXpaHbl MPOMBIIUICHHBIX 00pa3ioB. IMeHHO
BO3MO>XHOCTb BOCIIPOM3BEJEHUS, T.€. BO3SMOYKHOCTb M3TOTOBJIEHUSI KONNMI
U3JIeNsl TAaKOro >K€ BHEUIHEro BHJA, JejaeT aKTyaJlbHOM IaTeHTHO-
npaBoByl0  (opMy  OXpaHbl  OPUTHHAIBHOTO  XYJOXECTBEHHO-
KOHCTPYKTOPCKOTO pemieHusl. Ecnu pelieHrne BHEIIHEro BHAa H3Aenus
IIPAKTUYECKH HEBOCIPOM3BOAMMO, HAmpUMep, Korza pedyb HUAET O
BBICOKOXY/IO’)KECTBEHHOW pyd4HOH padoTe, TO HEOOXOIUMOCTh B €ro
[IATEHTHOM OXpaHe, KakK IpaBHIIO, OTCYTCTBYEeT. B 3TOM ciydae mnpasa
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co3laTesisi TBOPYECKOrO pe3ysbTara B JOCTATOYHOW MEpEe OXPaHSIOTCS
HOpMaMH aBTOPCKOTO TIpaBa.

Panee nelicTBoBaBlIee 3aKOHOAATEIBCTBO CUHUTAIO MPOMBIIUIEHHO
MPUMEHUMBIMU JIMIIb TE€ MPOMBIIUIEHHBIE 00pa3lbl, KOTOphIe ObUIH
MPUTOJHBI  JUIS  OCYIIECTBJICHHS] MPOMBIINUICHHBIM  CIIOCOOOM  TIpHU
HSKOHOMMYECKHU 1IeJIeCO00pa3HbIX 3aTpaTax U MHUHMMAaJIbHOM IMPUMEHEHUU
py4HoOro tpyzna. besycnoBHo, u HOBbINM [IaTeHTHBIN 3aKOH UMEET B BULY
MpekXJe BCEro T€ MPOMBINUICHHbIE O00pa3lpl, KOTOpPbIE MOTYT
BOCIIPOU3BOJUTHCS TMPOMBIIUIEHHBIM TyTeM. OJHAKO 3aKperuieHHOE UM
oTpesieNieHue MPOMBIIIIEHHON MPUMEHUMOCTH SBJISIETCS 0ojiee MIHUPOKUM
U OXBaThiBaeT c00O0H It0ObIe, a HE TOJBKO-NPOMBIIIICHHBIE CIOCOOBI
BOCIIPOM3BEJICHHUsI BHEIIHEr0 BUJAa H3Aeaus. B npuHmume 3T0
OMpAaBJAHHBIA MOJXOJ, MPU KOTOPOM BO3MOXKHO OXPaHSTh B KayecTBE
MIPOMBIIIJICHHBIX 00pa3lioB XYAOKECTBEHHO-KOHCTPYKTOPCKHUE pELIeHUs
BHEITHETO BUJA M TeX M3JCTUH, MPU U3TOTOBIECHUH KOTOPBIX B OONBIION
CTEIEHU TMPUMEHAETCS PYYHOU Tpyd, AKIEHT JejlaeTcsi Ha Ccamoil
BO3MOKHOCTH MHOTOKPATHOTO  BOCIPOM3BEJICHUSI COOTBETCTBYIOIIMX
W3JIeNMi, a He Crmocobe ATOro Bocmpou3BeneHus. [Ipu 3ToM MacmTaObl
WCIIONBb30BAHUS  XYJI0KECTBEHHO-KOHCTPYKTOPCKOIO  pEIHIeHUs  IpH
MPU3HAHUM €r0 NPOMBIIUIEHHO IPUMEHUMBIM 3HAY€HUs HE HMEIOT.
N3penust MOryT CO3HATENIbHO, HAPUMEDP B LEISAX MOAJAEP>KaHUSI BHICOKOU
L[EHBI, BBITYCKAThCS M3TOTOBUTENSMU HEOOJBIIMMH MapTHSIMH, YTO HE
MPEMSITCTBYET MPU3HAHUIO UX TIPOMBIIUICHHBIMHU 00pa3IaMu.

[Ipy oueHKe NPOMBINIUIEHHOW MPUMEHUMOCTH  MPOBEpAETCH,
KOHCYHO, HW CaMa OCYHWCCTBUMOCTb 3a4BJICHHOTO IIPOMBINIICHHOTO
o0Opa3la C MOMOILIBIO OMUCAaHHBIX B 3asfBKE WM HU3BECTHBIX CPEJCTB,
MCTOHOB, MAaTCPHUAJIOB U T.H.
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MmaBa V. CyO6beKkTbl NaTeHTHOro npaBa

8§ 1. Aemopsbi uzobpemeHudl, nosesHbix mooesiel u
npoMbIwWIeHHbIX obpa3yoe

B oTHOmEHUWSX, CBA3aHHBIX C CO3JAHUEM, pETUCTpaluend |
WCIIOJIb30BAaHUEM HW300pETEHUH, TOJE3HBIX MOJEICH M MPOMBIIUICHHBIX
00pas3IoB, y4acTBYeT OOJBIIOE YUCIO CYOBEKTOB, MPEACTABICHHBIX Kak
rpaxJIaHaMy, TaK WU IOpUAWYECKUMHU JmiamMu. K WX 4ucity oTHOcCATCS
co3/1aTenu TBOPUYECKUX pelIeHuH, naTeHToo0Ja1aTeNnH, ux
MpaBoNpeeMHNKH, [laTeHTHOE BEJOMCTBO, TATEHTHBIE TOBEPEHHBIC U
HEKOTOpBIE Apyrue JHIA, HaJeJeHHbIE COOTBETCTBYIOIIMMHU IpaBaMHU U
0053aHHOCTSIMH B paccMaTpuBaeMoit cdepe.

OpnHOW W3 UEHTpPaNbHBIX (DUTYp SBISICTCS aBTOP TEXHUYECKOTO H
XYI0KECTBEHHO-KOHCTPYKTOPCKOTO perienus. B coorBerctBuu ¢ .1 cr. 7
[TarentHoro 3akoHa P® aBTOpoM Wu300peTeHUS, TOJIE3HOW MOJEIH,
MIPOMBIIIIJICHHOTO o0pa3ia Mpu3HaeTcss (PU3NYEeCcKoe JIUIO, TBOPUYECKUM
TPYyIOM KOTOPOTO OHHU CO3AaHbl. [[Is Tpu3HaHUS JUIAa aBTOPOM
COOTBETCTBYIOIIETO PEIICHUs HE WMEET 3HAa4CHHs] HH €ro BO3pacT, HU
COCTOsIHHME ero JeecrnocoOHocTr. HecoBepieHHONeTHHE B Bo3pacTe oT 15
1o 18 netr He TONBKO MPUOOPETAIOT, HO U CAMOCTOSITENILHO OCYIIECTBISIOT
MPUHAJISKAIME UM TIPaBa, BRITEKAIOMKe U3 GakTa co3JaHus pa3paboTKu
(ct. 13TK PCOCP). 3a nun, He pocturmmx 15 yiet, a Takke rpaxias,
MIPU3HAHHBIX B YCTAHOBJICHHOM 3aKOHOM IOPSAKE HEIEECIIOCOOHBIMHU, BCE
HEO0OXOIMMBIC JIEHCTBUS MO OCYIICCTBICHUIO MPHHAIICKANINX UM IPaB

COBCpHIAOT MX 3aKOHHBIC MNPCACTAaBUTCIIU, T.C. POAUTCIN HIIM OICKYHBI
(ct. 14TK PC®OCP).

Hapsiny c¢ poccuiickumMu rpaxaaHaMd aBTOPCKUMH TIpaBaMH Ha
I/1306p€T€HI/I$I, ITIOJIC3HBIC MOACIIN U HpOMBILHJIeHHBIe O6p213]_H>I B HOHHOﬁ
Mepe MOJIB3YIOTCS Jinila 06€3 TPaKIAHCTBA, MPOKUBAIOIINE HA TEPPUTOPUN
P®. Yto kacaercs MHOCTpAHHBIX TPaXKJaH, a TaKXKe JINIl O3 Tpak1aHCTBa,
HpO)KI/IBaIOH_II/IX 3a Hpe;[enaMH POCCI/II/I, TO C y‘-IeTOM MG)K,Z[YHapO,Z[HbIX
oOs3aTtenbcTB Poccum oHum mmeror B P Takme ke mpaBa, Kak U
poccHiicKkue rpak/iaHe, Mpu yCIOBUHU, YTO 3aKOHOIATEIbCTBO FOCYAapCTBa,
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rpaXklaHaMHd KOTOPOTO OHHU SIBJIAIOTCS WM Ha TEPPUTOPUHU KOTOPOTO OHU
MMEIOT  MECTOHAXOXKJICHHE, IPEAOCTaBIIA€T  AHAJOTMYHbIE  IpaBa
rpaxnaadHaM P® unum nunaM, MMEOLUM [TOCTOSHHOE MECTOHAXO0XK/IEHUE B
P® (mpunmun B3aumHocTH). K rpakaanaM rocyaapcTs, y4acTBYIOIIHUX B
[Tapuxckol KOHBEHLIMH IO OXpaHE NPOMBIIIJICHHOH COOCTBEHHOCTH, a
TaKKe K TpakaaHaM, MPOKHMBAIOIIMM Ha TEPPUTOPUHU 3TUX TIOCYAApPCTB,
MPUMEHSETCS MPUHIUI HAITMOHAIBHOTO peKuMa 0e3 KaKuX-1100 U3bATHH.

Ecim B co3manmm  00BEKTa MPOMBINUICHHOW COOCTBEHHOCTH
y4acTBOBAJIO HECKOJIbKO (U3UUYECKUX JIWI, BCE OHH CUUTAIOTCA €ro
aBTopamu. Kak cBHIIETENbCTBYET CTAaTHUCTHKA, YAEIbHBIA BEC OOBEKTOB,
CO3/IaHHBIX COBMECTHBIM TBOPUYECKMM TPYIOM JBYX U Oojee IuIl,
MTOCTOSIHHO BO3pPAacTaeT W K HACTOAIIEMY BpeMeHH aocTur 3/4 ot o0Iero
WX YHcia. IT0 00yCIOBJICHO TJIABHBIM- 00pa3oM TeM, YTO IMOIABJISIONICE
OOJILIITMHCTBO MATEHTOCTIOCOOHBIX Pa3pabOTOK celuac CO3aeTCs B CBSI3U C
BBITIOTHEHUEM CITY)KEOHOTO 3a/laHus CIHEIHaMCTaMH, O00beIUHEHHBIMU
JUIS peUIeHUs] KaKUX-TM00 KOHKPETHBIX HayYHBIX, KOHCTPYKTOPCKUX HIIU
TEXHOJOTUYECKHNX 3anad. OCHOBaHMEM I BO3HUKHOBEHHUS COAaBTOPCTBA
SIBJIIETCS. COBMECTHBINA TBOPUECKUN TPyl HECKOIBKUX JIMILI, BHIPA3UBIIHICS
B pemieHuu 3amadu. [Ipu 3TOM HE CTONBKO Ba)KHA CTEMEHH TBOPUECKOTO
y4acTHsi B COBMECTHOH paboTe, CKOJBbKO HEoO0XoauM caMm (aKT TaKoro
yuactus. COBEpIIEHHO HE 0053aTelbHO, Y4TOOBI BCE COABTOPHI BHECIH
paBHBIM TBOpPUYECKUU BKJIaJ] B COBMECTHYIO pabOTy WM HpOJeNiadl Bech
MyThb OT IOCTAHOBKM KOHKPETHOH 3aJaud 0 TPOBEPKU TMOTYYCHHOTO
pe3ynbrata. PaGora mokeT ObITh HayaTa OJHUM JIMIIOM, MPOJOJHKEHA
JIpyTUM, a 3aBepiieHa TpeThbuM. He sBisieTcss 00si3aTeNIbHBIM MPU3HAKOM
coaBTOpcTBa padbora B ogHOM MecTe. COaBTOpbI MOTYT OBITh OTAJE€HbI
JpyT OT Jpyra Ha THICSYM KHJIOMETPOB, HO €CIM MEXAY HUMH HaJaKeH
perysipHbiid 1 3G ()EKTUBHBIA 0OMEH MOTYYECHHBIMH PE3YJIbTaTaMH, 3TO HE
MEIIAaeT UM CTaThb COABTOpAaMH TOW WJIM HMHOM pa3paboTku. WHbIMH
CIIOBaMH, COaBTOPCTBO MOKET BO3HHUKAThb Ha MPOTSHKEHUH BCETO
TBOPUECKOTO IyTH, TPOSBIATHCS B CaMmblX pa3HeIXx (Qopmax —
HE00XO0IMMO JIUIIb, YTOOBI KaX bl U3 COABTOPOB BHEC TBOPUYECKUN BKJIA]
B COBMECTHYIO paboty. Ilpocroe TexHHueckoe coneiicTBHE, KaKUM Obl
BaXXHBIM JJIsi JIOCTHIKEHHUS pe3ylbTara OHO HHU ObUIO, OTHOIIEHUS
COABTOPCTBAa HE MOPOXAAeT. B "acTHOCTH, coaBTOpaMH HE MPHU3HAIOTCS
JUIA, OKa3aBIIME aBTOPY TOJBKO TEXHMUYECKYIO, OPTaHM3AI[MOHHYIO WM
MaTepHAIbHYIO TIOMOIIL (M3rOTOBJICHHE YepTexei, poTorpaduii, MaKeToB
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u o0pasuoB, odopmieHHue JAOKYMEHTAIMH, TMPOBEICHUE OIMBITHOU
OpOBEPKH W T.1.), a TaKKe JIHIA, OCYIICCTBISBIIME JHUIIL o0OIIee
PYKOBOJICTBO pa3pabaThbiBAGMbIMH TEMaMH, HO HE NPHUHUMABIIHE
TBOPYECKOTO y4acThsi B CO3/IaHUU H300PETEHHsI, MOJE3HOW MOJEIN WIIH
MIPOMBIIIITIEHHOTO 00pas3Iia.

Tak, B 1980 r. C. obparmics B cyn ¢ uckom k II., K. u A. o
MpU3HAHUM 32 HHUM aBTOPCTBA Ha U300peTeHHe «YCTPOHUCTBO st
CBEPTHIBaHUS B PYJIOHBI U YIIAKOBKH JIMCTOBBIX 3JIACTUYHBIX MAaTEPUATIOB.
Hcrenr ykaspiBan, 4yro B 1978 r. OH caMOCTOSATENBHO W3TOTOBUII
OpPUTHMHAJBHYIO MAIIMHY I8 YIIAKOBKH TMopojioHa. Mcmonws3ys ero
TEXHUYECKOE PEIICHHEe, OTBETYMKUA OPOPMIIIU 3asBKy OT CBOETO MMCHH,
110 KOTOPO¥ UM B JayibHEMIIIEM ObLTO BBIJJAHO aBTOPCKOE CBUJIETEILCTBO. B
X0JIe cy/ieOHOro 3acefanusi ObLJIO YCTAaHOBIIEHO, YTO OIBITHAS yCTaHOBKA
HUCTI[a ObLIa W3rOTOBJIEHA JUIIL OCeHbI0 1978 r. OTBEeTYMKH HE MOIIH
BOCTIONIb30BaThCSL €10, MOCKOJIBKY K MOMEHTY OQGOpMIICHHS H MOJadu
3asgBKM Ha u300pereHue (nionb 1978 r.) Takoil MamuHbI erie He ObLIO
co3mano. Cyn He MpU3HAJ JOCTATOYHBIM JJOKa3aTenbcTBOM aBTopcTBa C. U
MPEAOCTABIICHHBIE UM 3CKH3bI MAITUHBI, TIOCKOJIBKY B HUX OTCYTCTBOBAIU
MpU3HAKA ~ Kakoro-nmmbo TBopyeckoro yuactus C. B CO3MaHUU
n3o0petreHusi. OOIIass KOMIIOHOBOYHAsI CX€Ma YCTPOWCTBa OTpakeHa Ha
IBYX JAPYTUX TPEICTABICHHBIX CyAy PHUCYHKaX, OJWH U3 KOTOPBIX
BBITIOJIHWJI, KaK 93TO YCTaHOBHWJI CYyJ, OTBETYMK A., aBTOp BTOPOIO
HEW3BECTeH. B 3TWX ycnoBusiXx cyna mnpuimen K BeBoay, uto C.
NEHCTBUTEIILHO UMEJT OTHOIIIEHUE K CO3/ITaHUIO OMBITHOTO 00pasIia, 0JTHAKO
€ro yd4acTHe HE HOCHJIO TBOPYECKOTO XapakTepa, a ObUIo UMb
TEXHUYECKOW moMoIibio oTBeTunkam. Mck C. ObT ocTaBieH cyaoMm 0e3
ynosieTrBopeHusl.

B HekoTOpbIX ciydasx Aake TBOPYECKOE y4acTHE B COBMECTHOM
paboTe Haj NPEIIOKEHHEM SIBIISICTCSI HEIOCTATOYHBIM OCHOBAHHUEM IS
COaBTOPCTBA. Tax, MOCTaHOBKA 3a1a4n (dbopmupoBanue
n300pETaTeIbCKOTO 3aMBICIIA) U MOJTYYECHHE TPOMEKYTOUHBIX PE3yIbTaTOB
SIBJIIIOTCSI COCTaBHOM YacThIO TBOPUYECKOTO Mpollecca, HO OTHOUICHHM
COAaBTOPCTBA HE IOPOXKAAIOT. B COOTBETCTBUM CO  CIIOKMBILIEHCS
MPaKTUKOM, OTpakeHHOW B moctaHoBieHuu [lnenyma BepxoBHoro Cyna
CCCP «O mnpumeHeHMM CyJaMH 3aKOHOAATEIbCTBA, PETYJIUPYIOLIETO
OTHOIIICHUS, BO3HHUKAIOUIME B CBSI3M C OTKPBITUSAMH, H300pETEHUSIMH,
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palnoHaJIn3aTOPCKUMU MNPpCAJIOKCHUAMU u MMPOMBIIIJICHHBIMUA
obpasmamu» ot 15 Hos0ps 1984 r., HEOOXOAUMBIM OCHOBaHUEM
COAaBTOPCTBA ABJIICTCA «YYACTUC KAXIOIO H3 JIUMI, MPCTCHAYIOIIHWX Ha
COAaBTOPCTBO, B CO3JaHUM TEXHUYECKOIO pEIICHUs, COBOKYIHOCTh
MPU3HAKOB KOTOPOTO TOJYy4HJIa OTpakeHHe B (OpMylie H300pEeTCHUI»2.
Xots B gaHHOM noctaHoBieHuu I[lnenyma Bepxonoro Cyma CCCP
TOBOPHUTCH JIMIIb O COABTOPCTBC Ha I/1306p€T€HI/I€, 9TOT NMPHUHOUII UMCCT
oOuiee 3HaYeHHE U MPUMEHSETCS TaK)KE B OTHOIICHUU APYTUX OOBEKTOB
MIPOMBIIIICHHON cOOCTBEHHOCTU. CTONB KECTKUN MOJIXOM K ONPEAEICHUIO
Kpyra COaBTOPOB HMHOI/Ia KPUTHUKYETCS B JUTEparype3d, HO B cllyuyae
BO3HHUKHOBCHUA CIIOpa 06 ABTOPCTBC HCYKOCHUTCIILHO HNPHUMCHICTCA Ha
MIPaKTHUKE.

COBMGCTHa}I TBOp‘-IeCKaH NCATCIIBHOCTD, HpI/IBO,Z[SIH_IaH K
COABTOPCTBY, MOJKET OCYIICCTBIATHCS HA OCHOBE IIPEIBAPUTEIHHOTO
COTJIAIIICHUS] BCEX YYACTHUKOB TBOPUYECKOTO Ipolecca 00 o0beInHEHUU
YCUJIMI 171 pelIeHUs] KOHKPETHOM 3amaun. OIHAKO B OTJIUYHUE OT
1BBC. 1987 e 4. C.2—3,
2F5BC. 1985/ M0 1. C. 14.

3 Cm., nanp.'. lemenmoes B.H. O npase asmopcmea u coasmopcmesa Ha;, uzoopemenue |/
BH. 1986. N e 3. C. 15—16.asmopckoco npaséa 8 nameHmHoOM npase maxkoe
npeosapumenvHoe co2iacue 0 COBMeCmHOU pabome He ABNAeMCA 00A3AMENbHBIM.
Jna eosHuxHOGeHUs coasmopcmea 00CMAMOYHO CAMO20 00BeKMUsHO20 pakma
umo uszobpemeHue, NOAE3HASL MOOelb UIU NPOMbIULIEHHbIL 00pasely CcO30aHbl
MBOPYECKUMU YCUTUAMU HECKOTLKUX TUY.

paHee JeHCTBOBABIIEE 3aKOHOJATEILCTBO BBIACIISIIO COABTOPCTBO,
BO3HHMKAIOIIIEE B CHJIy 3aKOHA. ECIM pasHbIMM JIMIIAMH CaMOCTOSITEIBHO,
HE3aBUCHUMO JIpyr OT Jpyra, CO3/1aBaJIUCh TOXKIECTBEHHbIC PEIICHUS U
COBMaJaia JaTa WX TNPUOPUTETA, 3asBKU OOBEAMHSIIUCH, a aBTOPbI
paccMmaTtpuBanuch kKak coaBTopbl (. 51 TlomoxkeHus 00 OTKPBITHSX,
M300pETCHUSX M PAIlMOHAIN3aTOPCKUX mpemioxenusx 1973 r.). Hoswiid
[TaTeHTHBIE 3aKOH HE COJIEPKHUT TMpaBmwiia 00 aBTOMaTHUYECKOM
BO3HMKHOBEHMHM COABTOPCTBA B ClIy4ae€ COBIIQJICHHS JaTbl MPUOPUTETA
TOXJAECTBEHHBIX 3a5BOK, HO B PUHIIMIIE JOMYCKAET 3Ty BO3MOXKHOCTb IIPU
COTJIACHM Ha TO 3asIBUTEIICH.

b cnydae ecniu B cocTaB cOaBTOPOB OMMOOYHO HE BKITFOYEH KTO-JIMOO
N3 JIUI, BHECIINUX TBOp‘-IGCKI/Iﬁ BKJIaJd B CO31aHUC O6’beKTa HpOMBIH_UIeHHOI\/'I



Ilamenmnuoe npago - A.I1. Cepeees 91

COOCTBEHHOCTH, JMOO, HANPOTHUB, BKIIOUEHO JIMIO, HE MPUHHUMABIIECE
TBOPUYECKOT'O y4acTHUsl B YKa3aHHOW paboTe U HET CIiopa Mo 3TOMY IOBOJY,
COCTaB COABTOPOB MOXET OBITh M3MEHEH IO XOJATaiiCTBYy 3asiBUTEICH,
KOTOpBIE€ JTOJKHBI OOBACHUTH MPUUMHY HEMPaBUIHHOIO yKa3aHUs YHUCIIa
aBTOPOB.

[lopsimox moNB30BaHUS MpaBaMH, MPUHAIICKAUIMIMH COABTOpaM,
OMpeeNsieTcsl COTJalleHueM MeXAy HUMH. B yacTHOCTH, COABTOPHI caMu
OTIpeIeTIAIOT (POPMY CBOErO y4acTHs B M300pETaTeNbCKUX OTHONICHMSIX.
OHM MOryT BBICTYNIaTh B  HHX c0o00INa, MOTYT  HAJACTUTh
COOTBETCTBYIOIIUMHU TMOJHOMOYUSMH KOTO-JIMOO OJHOTO U3 COaBTOPOB,
MOTYT MOPYYUTh BEJICHUE CBOUX €)1 MAaTEHTHOMY MOBEPEHHOMY M T.M. OT
YCMOTPEHHUsS] CaMUX COaBTOPOB 3aBUCUT U paclpeneieHue Aojeil B
NpUHAISKANIMX WM TpaBaXx B CBA3M C CO3/laHUEM OOBEeKTa
MIPOMBIIIJIEHHOW cOOCTBEHHOCTH. B ciyyae BO3HUKHOBEHHUS CIOpa OHHU
MPENIONaraloTCsl pPaBHBIMH, XOTS JIOOOW W3 COAaBTOPOB  MOXKET
J0Ka3bIBaTh, YTO €ro TBOPYECKHM BKJIAJ B CO3/JaHHE OObBEKTa ObLI
OonpmuM. PacmopspkeHue  NMpUHAANEKAINUMHU — COaBTOpaM  MpaBaMu
OCYILIECTBISIETCSl MO WX B3aMMHOMY COIJIACHIO, a IPU BO3HUKHOBEHUU
Criopa OmpeneNsieTcs CyIoM 0 UCKY JIF000T0 M3 COaBTOPOB.

§ 2. MameHmoo6nadamenu

[latenTooOmagareneM SBISETCS JIMIO, BJIAAEIONIEE MATEHTOM Ha
n300peTeHne, TMOJIe3HYI0 Mojaenbl WM TPOMBINUICHHBIH o0pasen u
BBITEKAIOIIMMHU U3 MTAaTEHTa UCKIIFOYUTEIbHBIMH MPABaMU HA UCIIOJIb-

1 Xoms OXPGHHblIJ C)OKyMeHm HAa NoOJe3HY MoOenb Hazéan 8 3akomne ceudemeﬂbcmeww,
no ceoeti Cymu OH pa6HO3HAYEH namenniy.

30BaHHME yKa3aHHBIX 00BEKTOB. MM MOKeT OBITh aBTOp pa3pabOTKH,
€ro HaCICAHUK WM HWHOM INpaBOlpeeMHHUK. [3HauanbHO mpaBOM Ha
MOoJTydeHUEe TaTEeHTa Ha CBO€ WMs O0JaJaeT aBTOp pa3pabOTKH, €CIH
TOJIbKO 3aKOHOM HE€ yCTaHOBJIEHO MHOE. J[aHHOe MpaBO OCHOBBIBAETCS Ha
caMoM (paKkTe CO3AaHUsI MATEHTOCIIOCOOHOTO pPEIICHUS U SBISETCS OJHUM
U3 OCHOBOIOJIAraloImMx MmpaB aBTropa. Opnako ¢urypsl aBTOpa u
MaTeHTOO00aaTeNsl COBMAJAIOT Jajleko He Bcerga. HampoTuB, Kak
MOKAa3bIBAIOT CTAaTUCTHYECKWE JaHHbIE, B POJM MaTeHTooOIanaTenen
3HAYUTENIBHO Yallle BBICTYNAIOT HE CO3JaTeH pa3padoToK, a uHble auna. K
HUM OTHOCSITCSI HAacCJleIHUKH, a TakKe JApyrue IMpPaBONPEEeMHUKH, K
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KOTOPBIM COOTBCTCTBYIOIIHC IIpaBa aBTOPOB IMCPCHUIM HA 3aKOHHBIX
OCHOBAHUIX.

Tak, 3akoH mpeAOCTaBISIET aBTOPY BO3MOXHOCTH YCTYIHTH
NpUHAISKANIEE €My TpaBO Ha IOJIyYeHHWE TaTeHTa JIIo0oMy
bu3MUecKOMy WIH IOPUAMYECKOMY JHIly. JlaHHAash BO3MOXKHOCTH MOXKET
OBITh pealli30BaHa aBTOPOM IIyTeM IMPOCTOTO YKa3aHWUsS B 3asBKe Ha
BbIIayy MaTeHTa WMEHH Oyaymero mareHrooOnanarens. Ecmum
MEPBOHAYAILHO TATCHT HCIPAIMBAJICI aBTOPOM HA CBOE HUMs, aBTOP
MOXKET 10 MOMEHTA PETUCTpPAlliy H300pETEHUs, MOJE3HOW MOJENH WU
MIPOMBIIIJICHHOTO oOpa3ia mojarh B [laTeHTHOE BEIOMCTBO 3asBICHHE C
MPOCK0Oii BBIIaTh MATEHT HA MMl Ipyroro juia. Pazymeercs, 3To apyroe
JIUI0 JIOJDKHO OBITH COTJIACHO HA BbIayy NaTeHTa Ha ero ums. OOBIYHO
Takas TepeycTylKa IpaBa Ha TOMyYeHHE MATeHTa OCYIIECTBISACTCS Ha
OCHOBE CIICIMAJIBHOTO JOTOBOPA, 3aKIIOUYEHHOTO MEXIY aBTOPOM |
OyaymmM maTeHTooOnaaareneM. JlaHHBIM JOTOBOp COBEpIIACTCS IO
OOIIMM TIpaBHJIaM, YCTAHOBJICHHBIM TPAKIAHCKUM 3aKOHOJIATEIBCTBOM, U
HE HYKJAeTcs, B 4aCTHOCTH, B 0c000# peructpanuu. OIHAKO 3a MOAavy
3asBJICHHS O MEPEYCTYIKE MPpaBa Ha MOJyYeHUE aTeHTa (CBHICTEILCTBA),
MOJIaHHOTO B TMIEPUOJ OT JaThl MOCTYIUICHHSI 3asIBKU JI0 AAThl PETUCTPALIUN
M300peTeHMs, TIOJE3HOM MOJENM WM TPOMBIIUICHHOTO 00pasia,
B3UMaeTcs crienuanbHas nonuuHa B pazmepe 10 000py6.

ABTOp pa3pabOTKH, MOTYYMBIINK TMATEHT HA CBOE HMs, MOXXET B
mo00ii MOMEHT YCTYNHTh €ro Ha OCHOBE 3aKJIIOYEHHOIO JOroBOpa
BCAKOMY IOpUAMYECKOMY Wiu (pusmdyeckomy mauiy. [lopsnok u ycrnoBus
COBEPILICHHSI TAaKUX JIOTOBOPOB OYAYT MOAPOOHO PacCMOTPEHBI HIKE TPU
XapaKTepUCTHKE MpaB MaTeHTooOJaaaTesns. 3/ech JHUIIb OTMETUM, YTO
npuobperarenb IaTeHTa CTaHOBUTCSA IIOJIHOIIPAaBHBIM
MaTeHToO0MaaTeIeM U MOXKET OCYILECTBISATh BCE BBITEKAIOLIUE U3
[IaTEHTA [IpaBa, BKJIIOYasl IPAaBO HA JAIBHEHIIYIO IEPEYCTYIIKY IaTCHTA.

Ocob6oro BHMMaHMS 3aCIy)KHBaeT BOMPOC O MaTeHTOOOamarene B
OTHOIICHUM TaK HA3bIBAEMBIX CIY)KEOHBIX M300peTeHuii. Hamomuum, 4to
HMEHHO J3Ta TmpoOjieMa BhI3BaJla HaAWOOJEe OCTPhIE CIOPHl TMpPH
OOCYXKJICHUH TMPOEKTOB KaK COI3HOro 3akoHa «OO0 H300peTeHHsSIX B
CCCP», tak u [larentnoro 3akona P®. B xone nuckyccuii 0OHApYKUAITUCH
ABa MPUHIOUIIHAIIBHO HNPOTUBOIIOJJIOKHBIX IMOAXOAA K PCHICHUIO BOIIPOCA,
KOMY JOJDKHO MpHHAUIeKaTh IPaBO Ha HCIOJIb30BaHHE pPa3pabOToK,
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CO3TaHHBIX B TIOPAAKC BBLIITOJHCHHA CJIy)KGGHOI‘O 3alaHus. Ilo mMHeHuto
3HAYUTEIBHON TPYINIbI YYaCTHUKOB JHCKYCCHH, TPEACTAaBICHHOW B
OCHOBHOM I/I306peTaTe.H}IMI/I, IMpaBOM Ha IMMOJYYCHHC MATCHTA JOJIKCH BO
BCEX CiTy4asx o0jaaarh aBTOp pa3paboTKH,

MpEeanpusaTHe K€, MO 33aJaHUI0 KOTOPOTO CO3/IaHO H300peTeHue,
T0JIe3HAsl MOJIEb WJIM MPOMBIIIEHHBIH 00pa3el], MOXKET MOJIy4UTh MPaBo
Ha UCIOJIB30BaHUE ITON pa3padOTKH TOIHKO IO JIUIIEH3HOHHOMY JOTOBOPY
C aBTOPOM WJIH, B KpailHEM cllydae, Ha OCHOBE MPOCTOW 0e3BO3ME3THOU
muneH3uu. Takol MOAX0Jl MOTHBHPOBAJICS TJIABHBIM O00pa3oM CCHUIKAMH
Ha HEOOXOIMMOCTh YCWJICHHs MpaB H3o0perareneil M JHUKBUAALMU TOTO
3aBUCUMOI0 MOJIOKCHUS, B KOTOPOM OHH HAXOIATCA.

CorylacHO Jpyroil IMO3MIMH BIIAJETh CIY)KEOHBIMH pPa3pabOTKaMH
JOJDKHBI T€ TPEANPHUATHS, TI0 33JJaHUIO0 U B PAMKaX KOTOPBIX OHU CO3/IaHHBl,
[ToMuMO CCBUIKM Ha MHUPOBYIO TPAaKTHKY TakKOro poja, HPUBOIMINCH
JI0BOJIBI O TOM, YTO MHOE PEIICHUE BOIPOCa TOCTABHUIIO OBl MPEIPUATHUS B
HeJleTioe IOJIOKEHUE, MPH KOTOPOM OHHM, MaTepHaIbHO W (HHUHAHCOBO
obecrieunBasi H300pETATENbCKYIO AEATEIBHOCTD, ObUTH ObI JHILIEHBI MpaBa
pacnopspKaTtbesl €€ pe3yiabTaTaMM, 4YTO, KOHEYHO, 3HAYUTEIbHO OBl
CHM3WJIO MX 3aMHTEPECOBAHHOCTh B TOJIEPKKE H300pETaTeIbCKOrO
TBOPYECTBA.

IIpemuiarancss 1 KOMIPOMHUCCHBIM BaApUAHT PELICHUS 3TOr0 BOIIPOCA,
OTPa)KEHHBIN B OJHOM M3 IIPOEKTOB COIO3HOTO 3aKOHA, COTVIACHO KOTOPOMY
MAaTEeHTOM Ha CIyXeOHYI0 pa3paboTKy ee aBTOp WU MPEANPHUITUE JOJKHBI
BJIAJIETh COBMECTHO, OJHAKO IIMPOKOM MOAJEPKKH JaHHBIM BapHaHT HE
ITOJTYYHIL.

B koHeyHOM cuere M B COIO3HOM, M B POCCHICKOM 3aKOHax
MAaTeHTOO00aIaTeNIIMU B OTHOUICHHUU CITY)KE€OHBIX pPa3paboTOK ObUIH
npusHanbl paboromarenu (m. 2 cr. 8 IlarentHoro 3akona P®). Takoe
pelIeHrue BOIpOca IO TPUBEICHHBIM BBIIIE COOOpaXKEHUSIM Haubolee
npuemiieMo. UTo KacaeTcss WHTEPECOB aBTOPOB, TO OHHM TapaHTHPYIOTCS
00s13aTeIbHON BBIIIATOM aBTOpaM 0COOOTO BO3HATPAXKICHHS, pasMep U
MOPSIZIOK  BHIIIATEI  KOTOPOTO OTPEACISIOTCS Ha OCHOBE COTJIANICHUS
paboTHHKA U paboTOAATElNs, & B CIydae CIIOpa YCTaHABIHMBAIOTCS CYIIOM.
[Ipy >TOM BBIIUIAYMBAEMOE AaBTOPY BO3HAIPa)XKICHUE JOJDKHO OBITH
COpa3MepHO TOH BBIrOJe, KOTOpasi MOoJy4eHa pabdoTOAaTeNieM WIIM MOTJa
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ObI OBITH MM TOJIyY€HA MPU HaJIekKAIEeM Nepeaadd padoToaTeseM npasa
Ha TIONyYeHHWE TMATeHTa JAPYroMy JHIy, NPHHATHS UM PpEIICHHS O
COXPAaHEHHH COOTBETCTBYIOIIETO OOBEKTAa B TaillHE WM HEMOIYy4eHUs
NaTeHTa 110 TOJAHHOM MM 3asBKE MO0 TPHYMHAM, 3aBHCAIIAM OT
paboTtonmarens.

B ormuune or 3akona CCCP «O6 wuzobperenusx B CCCP»
[TatenTHpiii 3akoH P® He TpeOyer 00S3aTENBHOTO 3aKIIOYCHHUS
pabOTHHKOM M paboTOoJATEIeM 0COOO0r0 JIOTOBOpa 00 YCTYIKE OymaylIux
NATEHTHBIX TMpaB Kak HEMPEMEHHOTO YCIOBUS BO3HHMKHOBEHHS Y
paboTomarels MaTEHTHBIX MpaB Ha Pa3padOTKH, CO3/IaBaeMbIe B IOPSIKE
BBINMOJIHEHUST  cay)keOHoro 3amaHus. CoryacHo oO0ImeMy HpaBUIly,
3akperieHHoMy 1. 2 cT. 8 IlateHTHOro 3akoHa, Jo0as pa3paboTka,
co3laHHass pPAaOOTHUKOM B CBSI3M C BBINOJHEHHEM WM CIYXeOHBIX
00513aHHOCTEH WM TIOIYYEHHOTO OT paboToAaTessi KOHKPETHOTO 3aJaHus,
CUMTaeTCs MpUHAIexKamend padoronarento. OcoOblil JOrOBOp MO MOBOAY
MATCHTHBIX TMPaB Ha MOJOOHYIO pa3pabOTKy 3aKiIoYaeTcs TOrnaa, KOormaa
pabOTHHK ¥  paboTojgaTenb  XOTAT OrOBOPUTH WHOW  MOPSTOK
HCIIOJIb30BaHUS CO3/1aBaCMbIX pa3paboTOK (COXpaHEHHE BCEX MATCHTHBIX
IIpaB 32 aBTOPOM, COBMECTHOE BJIaJICHUE MATEHTHBIMHU MpPaBaMH, YCTYIKa
MAaTCHTHBIX TIPaB aBTOPOM pabOTOJATENI0 HAa OCHOBE CIEIHaIbHOTO
COTJIAIICHUS H T.II.).

Ecin paboTtomarens B TeueHHE 4YEThIpEX MECSLEB C J1aThl
YBEIOMJICHHSI €r0 aBTOPOM O CO3JJaHHOM H300peTeHUH, TI0JIE3HOH MOoJIeNnn
VI IPOMBIIIICHHOT0 00pa3lia He 1oacT 3asBKy B [laTeHTHOE BeJOMCTBO,
HE MEPeyCTYNHUT MPaBO Ha IMOJauy 3asBKH JAPYrOMY JIMIy U HE COOOIIUT
aBTOPY O COXPAaHEHMM COOTBETCTBYIOLIET0 OOBEKTa B TallHE, TO aBTOp
UMeeT MpaBoO MOJaTh 3asBKy M MOJYYUTh MATEHT Ha cBoe MMA. B sToM
cilyyae paboToAaTenb UMEET NIPaBO Ha UCIOJIb30BAaHUE COOTBETCTBYIOLIETO
00BEKTa MPOMBIIIJICHHOW COOCTBEHHOCTH B COOCTBEHHOM IPOM3BOJICTBE C
BBIIJIATOM  MATEHTOOOJIaAaTeNI0  KOMIIEHCAllUM, OIpeensieMoil  Ha
JIOTOBOPHOW OCHOBE. B Cilyyae HEBBIIUIATHI YKAa3aHHOW KOMIICHCALUU WM
HEBO3MOXHOCTH JJOCTHYb C pabOTOAATENEM COIVIAIIEHUS O €€ pa3Mmepe
aBTOP MMEET MIPABO HA CyJICOHYIO 3alUTY.

[TareHTOOOMAMATENSIMH B OTHOIICHHH OOBEKTOB IMPOMBIIIIICHHON
COOCTBEHHOCTH MOTYT OJHOBPEMEHHO BBICTYNaTh HECKOJIBKO JIHI. B
YaCTHOCTH, TaKas CHUTYaIlds MOKET BO3SHUKHYTH NMPU CO3aHUH OOBEKTA



Ilamenmnuoe npago - A.I1. Cepeees 95

HECKOJIbKMMHU coaBTopaMu. OHM MOryT mepefarb CBOM IIpaBa Ha
MOJIy4eHUE MaTeHTa OJHOMY WJIM HECKOJIbKHM M3 COaBTOPOB JINOO MOTYT
MOJYyYUTh TAaTEHT Ha UM BCeX COaBTOpoB. IIpmoOpectn mpaBo Ha
MOJIyYEHHUE MAaTEHTa WK KYIHUTh YK€ BBIIAHHBIN ITATEHT MOYKET HE TOJIBKO
OJTHO, HO M HeckoibKo Jui. CoBiazenplaMu MaTeHTa MOTYT OBbIThb U
HECKOJIbKO HACJIEIHUKOB U T.J.

B3anMOOTHOIIIEHUST 110 HCIIOJNB30BAHUIO OOBEKTAa TPOMBIIUICHHON
COOCTBEHHOCTH, MATEHT Ha KOTOPBIA MPUHAJICKUT HECKOJBKUM JIHIIAM,
OMpENEseTCs COrVIallleHueM MeXay HUMH. [Ipu OTCyTCTBMM Takoro
COTJIAIICHUS KXl W3 HUX MOJKET HCIIOJIb30BaTh OXPaHSEMbIN OOBEKT
[0 CBOEMY YCMOTPEHHIO, HO HE B IIPAaBE MPEAOCTABUTH HA HETO JINLICH3UIO
WU yCTYNUTh TMATeHT JPyromMy JIMIy O3 COriacusi OCTabHBIX
BIIaJICIIBIICB.

[Tarentoobmanatensimu B PO MoryT ObITh HE TOJTBLKO POCCHIICKHE, HO
U UHOCTpaHHbIe (u3uUeckne © [opuaddeckue smna. WHOCTpaHHBIC
MmateHTooONagaTeNin,  SIBJISIOMMECS  TpaXkJaaHaMHd  TOCYJapcTB — —
y4acTHUKOB [lapMykCKOM KOHBEHLIMM II0 OXpaHE IMPOMBIIICHHON
COOCTBEHHOCTH JIMOO WMEIONIME Ha TEPPUTOPHUH OJIHOTO U3 ITHX
rocyJapcTB IMOCTOSIHHOE MECTOHAXOXKJEHHue, Moib3yloTcs B Poccun tem
e o0beMOM TIpaB, 4YTO H  POCCHICKHME IAaTEHTOO0JIaaTelH.
[IpenocraBiieHne aHAIOTHYHBIX MPaB TpaKIaHaM U IOPHIAYECKUM JIMIIAM
JIPYTUX TOCYIAapCTB MOCTABJICHO B 3aBUCHUMOCTb OT YCJIOBHSI B3aMMHOCTH,
T.e. OIPENENSIETCS TEeM, TMOJB3YIOTCS JIM POCCUMCKUE TpaxaaHe U
IOpUJIMYECKHE JIMI[A, a TakkKe JIMIA, WMEIONIME  IOCTOSIHHOE
MECTOHAXOXJeHHEe Ha TeppuTOopur PD, COOTBETCTBYIOIMMHU MpaBaMu Ha
TEPPUTOPUU ITUX TOCYIAPCTB.

8 3. HacnedHuku

B cinywsae cmeptu aBTOpa pa3paOOTKM WU BIaAeNblla IMAaTEHTa
cyObeKTaMM  TATEeHTHOTO  IpaBa  CTAHOBATCA WX  HACJIETHUKH,
HacnenoBanme n300peTaTeibcKUX M MAaTEHTHBIX MPaB OCYIIECTBISCTCS B
o0mieM MopsaKe M MPOUCXOJUT KaK IO 3aKOHY, TaK M MO 3aBElIaHUIO.
OpHako Mpy HACIENOBAaHWU aBTOPCKUX MPaB K HACICTHUKAM MEPEXOIIT HE
BCE IpaBa aBTOpa COOTBETCTBYIOUIECH pa3pabOTKH, a JHUIIL T€, KOTOphIE
0o0ecreunBalOT HMMYIIECTBCHHBIE HMHTEPEChl HAcleqHUKOB. K  HuMm
OTHOCSITCS TpaBa Ha Mojavy 3asBKH, Ha BbIJIady MaTeHTa U HA MOJy4yeHUe
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BO3HaI‘pa)KI[eHI/I$I HNJIX KOMIICHCAIIUMM, C€CJIM IIaTCHT BnpaBe HOJ'IyLII/ITB
paboTonmaTesb yMepiiero apTopa. JIMYHBIE HEHWMYIIECTBEHHBIC IIpaBa
co3marens pa3pabdOTKH, B YaCTHOCTH IPaBO AaBTOPCTBA M TPaBO Ha
ABTOPCKOE WM, 10 HACIEACTBY HE MEPEXOAAT M IOTAMAIOTCS CMEPThIO
aBTopa. 3TO, KOHCYHO, HC€ O03Ha4acT, 4TO aBTOpCTBO nu I[pyrne JIMYHBIC
HEUMYIIECTBEHHBIC IMPaBa YMEPIIEro H300peTareisl He OXPaHSIIOTCS MMOCIIe
ero cmepru. HampotwB, OHHM oOXpaHsIOTCS OEcCpOYHO, HO YK€ HE B
Ka4ecTBE CYOBCKTHBHBIX IIPaB, a B KAa4eCTBE OOIIECTBEHHO 3HAYHMOIO
WHTEpeca W 3allUIIAIOTCA B CIydyae WX HapyIICHHs IO UCKY MPOKypopa
WU OOIIECTBEHHON OpraHu3aiud, OOBEAMHSIONIEH u300peTaTesnei.
Hpe,Z[CTaBJBIeTC}I, YyTO C HCKOM B HUX 3aI_LII/ITy MOFyT BBICTyHaTB nu
HACJICTHUKH CO3JIaTels pa3pabOTKH, XOTS B CaMOM 3aKOHE JJAaHHOE TPaBO
psIMO HE 3aKperieHo. Takol BBIBOJ MOXKHO CIIE€laTh UCXOS U3 OOLIUX
MOJIOKCHUH TPaXKTAaHCKOTO IpaBa, a TaKXKe ONMUPasCh Ha aHAJOTUIHOE
MIPaBHIIO, COJIEPIKAIIEECs] B aBTOPCKOM TIPaBe.

[Ipu HacienoBaHMM TATEHTHBIX MpPaB K HacleIHUKAM MEPeXOosT
mpaBa MaTreHToOoONamaTeNns B TOMHOM oObeme. OmHAKO TEpPHOJ HX
JEWCTBUSA OTPAHMYEH OCTABIIMMCS CPOKOM JI€MCTBUSI mNareHTa. bymyuu
MOJIHOTIPABHBIM TMaTEHTOO0IaaTeNieM, HACISIHUK MOXKET MepeyCTYIUTh
MaTeHT JI000MY 3aMHTEPECOBAHHOMY JIUILY.

B ciyuae otcyrcTBus y aBTOpa (MaTeHTOOOIaqaTelNsl) HACICAHUKOB
[I0 3aKOHY W HEOCTaBJICHMS WM 3aBEUIAHMs B KadeCTBE HACIICJHUKA
BBICTYIIA€T rocynapcrBo. JlencTByromee HACJIEACTBEHHOE
3aKOHOZATEIBCTBO HE IPEAYCMATPUBAECT B 3TOM Ciy4yac MPEKpalleHus
COOTBETCTBYIOIIIMX IIPaB, KAaK 3TO YCTAHOBIEHO B OTHOLIEHUU IIpaB
YMEPIIUX aBTOPOB IIPOU3BEICHUN HAYKH, JIUTEPATyphl WIM HCKYCCTBA, HE
umeromux  HaciaennukoB  (ct. 552 TI'K). B kadectBe oprana,
IPUOOPETAIOLIET0 MEepPeXoJslie K ToCyJapCTBY M300peTaTenbcKue U
naTeHTHBIE TpaBa, BeicTynaer denepanbuelii GoHx n300pereHuii Poccuu.

Ecnun HacnegHUKOB HECKOJIBKO, OHU PEATU3YIOT Nepele e K HUM
n300peTareNbckue U MaTeHTHBIE MpaBa Mo B3auMHOMY coriamieHnto. OHu
3TO MOTYT Jenarth cooOla, MOTyT HaJelUTh COOTBETCTBYIOIIUMU
IIPAaBOMOYHSIMHM OJJTHOTO M3 HACJIEIHUKOB, MOTYT IIEPEATh OCYIIECTBICHUE
[IpaB TPEThEMY JIUIy, HAIPUMEDP NATEHTHOMY OBEPEHHOMY, U T.1. Cropsl
MEXJy HacleIHUKaMH 10 3TOMY MOBOAY pacCMaTpPHBAIOTCA B CyAeOHOM
MOPSIAKE.
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OdopmiieHre HACIEICTBEHHBIX IPaB B paccMaTpUBaeMol 00jacTu
MMEET HEKOTOpPhIE OCOOECHHOCTH MO CPaBHEHHUIO C OOIIUM MOPSIAKOM.
OOBIYHO HACIIETHUKHA B TMOATBEPIKICHUE CBOETO IpaBa MPEICTABISIIOT
CBHJIETEIILCTBO O MpaBe Ha HACIE/ICTBO, BhIJaBaeMoe HoTapuycoM. OTHaKko
710 BBIHECEHUS PEIICHHUs O BbIJaue MaTeHTa HOTAPUYC HE BIPABE BhIIATH
CBHJICTENILCTBO O MpaBe Ha €ro HacliemoBaHwe. [loaTomy mpu mojade
3assBKM Ha BbIIayy IMaT€HTa HACICTHUKHU [0 CIIOXKHBIICUCS MPAKTUKE
MPEJCTABISIOT WHBIC IOKYMEHTHI, TIOATBEP)KIAIOIINE UX MTPABO Ha MMOJaqy
3asiBku. C  OOHOW  CTOpPOHBI, WMH  SBISIOTCS  JOKYMEHTHI,
CBH/ICTENIbCTBYIOIINE 00 OTKPBITUU HACICACTBA (CBHICTEIBCTBO O CMEPTH
HACJIeI0IaTelIsl, PEUICHUE Cyla 00 OOBSABICHUU €r0 YMEPIINM); C JAPYroi
— JIOKyMEHTHI, CBUCTEIBCTBYIOIIUE O TOM, YTO 3asBUTEIb SIBISCTCS
HACJICJIHUKOM IO 3aKOHY (BBIMUCKHA M3 METPHYCCKMX KHUT, 3alKCh B
macropTe o JeTAX, Cympyre, cyaeOHOoe pemieHne 00 yCTaHOBIICHUH
OTIIOBCTBA W T.JI.) WJIH 1O 3aBelianuto (komus 3aBemianus). [Iporemypa
opopmieHnss 3asBKM W BEIEHHE 1O HEW  JeIONPOW3BOACTBA
OCYIIECTBISIOTCS B OOBIYHOM TOpsaKe. HaclemgHuku MOJHOCTHIO
3aMEIIaloT YMEPIIEero aBTopa:

MOATIHCBIBAIOT 3a HCI'O0 BCC MATCpHaibl, CAMOCTOATCIILHO WJIK YCPEC3
MMAaTECHTHOI'O IMMOBEPEHHOI'0 BEAYT IICPEIIUCKY I10 3asdBKEC U T.II.

[Ipu nepexone o HACIEACTBY YK€ BBIJAHHOI'O MMATEHTA HACJIEIHUKHU
00s13aHBI TOJYYUTh Yy HOTapUyca CIEIHAIBHOE CBUJIETEILCTBO O IpaBe
HACJICIOBaHMS MAaTEHTa, B KOTOPOM TaKKe JIOJDKHO OBITh YKa3aHO, KTO U B
KaKoW J10Jie HacJeIyeT BBITEKAIONIME W3 TmaTeHTa mnpaBa. Oomee
CBUIACTCIBCTBO O HACJICAOBAHUU I/IMYH_IGCTBa Hacjeaogareiisi, B KOTOpOM
0c000 HE YMOMSHYTO O TIE€pexoje IpaB Ha MATEHT, JO CIIOKHBIICHCS
HpaKTI/IKe HpI/I3Ha€TC}I HCOOCTATOYHBIM. ECJII/I B 3aBCIIaHUU HacJIcaoAaTciid
HE OmpeeseHbl TOYHO JIOJIM HACICIUU-. KOB U MEXIAYy HUMH BO3HUKACT
CHOp OTHOCUTCIBHO paszleﬂa HaCJIe,Z[-l CTBCHHOI'O I/IMYH_IGCTBa, BKJIFOUaAsA
BXOJSIIME B COCTaB HacliecTBa 1 TAaTEHTHBIE MpaBa, JAaHHBIM CIIOP
pasperaercsi CyioM 0 MCKY JIF000ro | 3 HACICTHUKOB.

8 4. [lameHmHoe eedoMcmeo

BakHbIil y4acTHUK MAaTEHTHBIX OTHONIEHUH - [laTeHTHOE BeTOMCTBO
P®, xoropoe sABISETCS  LEHTPAIbHBIM  OpraHoM  (eaepaabHOU
WCTIOHUTEIPHOW  BJIACTH,  OOecnedWBalomuM  (GOPMUPOBAHHE |
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NIPOBE/ICHUE €IUHON TOCYAapCTBEHHOW MOJUTHKH B 00JacTH MpPaBOBOU
OXpaHbl TPOMBININICHHONH cOOCTBEeHHOCTH. IlaTeHTHOE BemomMcTBO PO —
310 Komurer P® mo mareHTaM M TOBAapHBIM 3HAKaM (COKpAIIEHHO —
Pocmarent). B HacTosiee Bpemst €ro mpaBoBOM CTATyC ONPEAEIsAeTCs CT. 2
[TarentHoro 3akona P® u Ilonoxenuem o Komurere PO no nmarenram u
TOBAapHBIM 3HaKaM, YTBEpKACHHbIM Yka3zoMm IIpesumenta PD or 12
deBpanss 1993 r. Ne 223'. PocmareHT sBisieTCs NPaBONPEEMHUKOM
ynpa3zgHeHHoro ['ocymapcTtBeHHoro mnarteHTHOro BeaomctBa CCCP2,
kotopoe mocine npuHsaTHs 3akoHa CCCP «O6 m3obperenusx B CCCP»
1991r. umenoBasiocs ['ocnateaTom CCCP, a panee — ['ocynapcTBEeHHBIM
komuretom CCCP mno pgenam u300peTeHU W OTKpBITHH (COKp. —
I'ockomuzobperenunii CCCP). I'maBHbIMK 3a1auamu PocriaTeHTa SBISIOTCS

1) paspaboTka TpeANOXKEeHUH M0 (GOPMUPOBAHHIO  EIMHOU
TOCYIapCTBCHHOW TIOJIMTHKH B OONAacTH OXpaHbl IPOMBIIUICHHON
COOCTBEHHOCTH,

2) T1mpaBoBas OXpaHa MPOMBINUIEHHOW COOCTBEHHOCTH  Ha
teppuropuu PD;

3) obecrneyenne AIPPEKTHBHOTO (YHKIMOHUPOBAHUSA — CIUHOU
rOCy/IapCTBEHHOU MATEHTHOMN CITYKOBI;

4) opranusarys HHPOPMAITHOHHOW M U3IaTEIbCKON IEATEILHOCTH B
o0acTu 0XpaHbl TIPOMBIIIIICHHONW COOCTBEHHOCTH,
IuJl. 1993.Me 5—6.C. 19—21.Pocnamenm 6vin obpasosan Ykasom Ilpesudenma PD

om 24 sneaps 1992 2. u eco cmamyc nepsonauanvHo onpeodensiics Bpemennvim
nonodicenuem o Pocnamenme (BU- 1992 N 3—4.C. 8—0).

2 Cwm,: Coobwenue Pocnamenma om 1 pespann 19922. Il Hzeecmus. 1992. "pespans.

5) opraHu3aius TMOATOTOBKU CIEIMAIMCTOB B OO0JIACTH OXPaHbI
MIPOMBIIIIICHHOW COOCTBEHHOCTH,

6) comeiicTBHE CO3JaHUIO TIPABOBBIX YCIOBHI JUIS Pa3BUTHUS HAyYHO-
TEXHUYECKOI'0 U XyJ0’KECTBEHHO-KOHCTPYKTOPCKOIO TBOpUecTBa B PD;

7) OCYIIECTBIECHHE MEXIYHAPOIHOTO COTPYIHHUYECTBA B 00aCTH
OXpPaHbI TPOMBIIIIICHHOH COOCTBEHHOCTH.

CpaBHuBasi yka3zaHHBIE 3aJa4yll C TEM, YeM 3aHUMAaJCs paHee
IN'ockomuzobperennit CCCP1, MOXHO OTMETHThH, 4TO HBIHE [laTeHTHOE
BEJIOMCTBO OCBOOOXKJIEHO OT (DYHKIMU IJIaHOBO-PETYIUPYIONIETO OpraHa,
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KOTOPLIC OHO BBIIIOJHAIO B YCIOBUAX a,Z[MI/IHI/ICTpaTI/IBHO-KOMaHI[HOfI
CHCTEeMBl. B WacTHOCTH, Ha HEro HBIHE HE BO3JIAracTcs MOJHOMOYHH IO
opraHm3alii  paboT ¥ KOHTPOJIO 33 HCIOJH30BAaHHEM HAyYHO-
TEXHUYECKHX IOCTIDKEHHI B HAPOTHOM XO3SICTBE, PAa3BHTHIO B CTpaHE
MacCcOBOTO H300peTaTeNbCcTBa, MPOBEACHUIO pPAbOT IO MATEHTOBAHUIO
M300pETEeHUH ¥ IPOMBITITIEHHBIX 00Pa3Il0B 3a TPAHUIICH | JIp.

Ot U nojnoOHble UM (PYHKIMH, KaKk Oojiee COOTBETCTBYIOLIHE HX
3amauaM, TpuHSIM Ha cebst DenepanbHblii GoHa nM3o00peTeHuit Poccum,
OOIIECTBEHHbIE  OpraHM3aluMu  u3o0peraTenel  uW  AM3aifHEpOB,
XO34HCTBEHHBIC OpPraHU3alliy, CHENUATU3UPYIONIHEcs B JTaHHOW cdepe.
PaccmoTpum 3amaun u ¢pynkuun Pocnatenrta 6osee moapoGHoO.

[Ipexne Bcero IlareHTHOE BETOMCTBO BBICTYIIAET B KaYECTBE OpraHa,
(bOopMHPYIOLIETO ¥ MPOBOISIIETO €INHYIO TOCYIapCTBEHHYIO MOJIUTHKY B
00JIacTH OXpaHbl MPOMBINIJICHHON COOCTBEHHOCTH. B 3TOH CBsI3M UM
pa3pabaThIBarOTCs MPEMIOKEHUS MO (HOPMUPOBAHHIO TAKOW TIOJIHTHKH,
KoTopblie BHOcATCS UM B BepxoBubiii CoBer P® u B IlpaBuTenncTBO,
TOTOBATCA rocyaapCTBCHHBIC mporpaMmal, HaITpaBJICHHBIC Ha
COBEpIICHCTBOBAHNE OXPaHbl MPOMBIIIJIEHHOW COOCTBEHHOCTH, BHOCSITCS
MPEIJIOKEHUS TI0 COBEPIICHCTBOBAHUIO 3aKOHOaTenbcTBa PD B obmactu
OXpaHbl TPOMBIIITIEHHON coOcTBeHHOCTH. PocnaTeHT mpoBoaUT paboTy 1o
0000IIEHNIO MPAKTUKH MPUMEHEHHUsS EeHCTBYIOIIETO 3aKOHOIATEIbCTBA B
paccMaTrpuBaeMoil 00J1acTi U Ha OCHOBE MPOBEIACHHOIO aHalIM3a H3aeT
pa3bsCHEHUs1 MO ero mnpumeHeHuto. Kpome Toro, B mpezenax CcBOeH
KOMITETEHIIMM PocCmaTeHT caMOCTOSTeNIbHO MPUHUMAET MpaBUia U UHbIE
MOA3aKOHHBIE aKThl, pa3BUBalolue nonoxenus [larentHoro 3akona. Tak,
B COOTBETCTBUU

1 Cwm.: Honoocenue o I'ocyoapcmeennom komumeme Cosema Munucmpos CCCP om 19
oxmsops 19762. Ne 852 //CI1. 1976.Ne 23.Cm. 118.

¢ n. 3 cr. 15 IlarentHoro 3akoHa P® PocnateHT ompenenser
MOPSIZIOK aTTECTAIlMM U PETUCTPAIMU MATEHTHBIX MOBEPEHHBIX, COTJIACHO
n. 3cr. 16) m- 3 cr. 17, n. 3 cr. 18 ycTaHaBIMBaeT JIOMOIHUTEIILHBIC
TpeOoBaHUsI K 3asgBKaM Ha W300pETeHHUs, TIOJIE3HBIE MOJEIH |
MIPOMBIIIIJICHHBIE 00pa3Ilbl, COTJIACHO CT. 25 OompenesseT MOJHBINH COCTaB
CBEJICHMH O BBIJAHHBIX NaTeHTaX W T.0. B memix yHupukanum u
YIOPSAOYSHHS pabOTHI ¢ 3asBKAMH, BO3PAKCHUSIMH, KAIO0AMH U JIPYTHUMH
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MaTepuaiamMu PocmaTeHT ycCTaHaBIMBAaeT €UHbBIE (OPMBI TOKYMEHTOB,
CBSI3aHHBIX C OXPaHOH MPOMBIIIIECHHONH COOCTBEHHOCTH.

[IpenocraBiieHue MpaBOBOM OXpaHbl Ha OOBEKTHI MPOMBIIUICHHON
COOCTBEHHOCTM — OCHOBHAas W TpPAJULMOHHAs JAEATENbHOCTh JIHOOOro
MaTeHTHOro BeZAoMcTBa. OHa BKIIIOYACT B ceOsl LEJBIH psiJl KOHKPETHBIX
(GyHKLIMH, CBSI3aHHBIX C IPOBEACHUEM TOCYAAPCTBEHHOM H3KCIEPTU3bI
OTEYECTBEHHBIX W HHOCTPAHHBIX 3asBOK Ha BblJad4y OXPaHHBIX
JOKYMEHTOB, PETUCTPALUIO JIMIIEH3MOHHBIX TOTOBOPOB O MPENOCTABICHUN
IpaBa Ha HCIHOJb30BaHUE OOBEKTOB MPOMBIIIJICHHON COOCTBEHHOCTH,
JIOTOBOPOB 00 YCTynmKe TIATEHTOB W 3ajore IMpaB Ha OOBEKTHI
MPOMBIIIJICHHON COOCTBEHHOCTH U T.JI-

[IpaBoBass oxpaHa OOBEKTOB MPOMBIIUICHHOW COOCTBEHHOCTH
HembIciiuMa 0e3  obecrieueHus: APPEKTUBHOTO  (HYHKIIMOHHUPOBAHUS
rocyJapCTBEHHOM MaTeHTHOW ciykObl. B Hacrtosimee Bpemss B Poccunm
3aBepIIaercs rnporecc ee popMupoBaHus. XOTs CTAaHOBICHHE OTAEIbHBIX
€€ 3BEHbEB OCYILIECTBIAETCS HE Ha IOJIOM MecTe, a Ha 0a3e JOCTaTOYHO
MOIIHBIX OBIBIIMX COIO3HBIX CTPYKTYp, mepen IlaTeHTHBIM BEIOMCTBOM
CTOSIT OOJBIIIUE 33/Ja4d MO UX PeHOPMHUPOBAHUIO IJIT PAOOTHI B HOBBIX
PBIHOYHBIX YCJIOBMsIX. PocnmaTeHT M opraHu3anuu, KOTOPHIM IIOPYYEHO
HETOCPEJCTBEHHOE BBINOJIHEHUE OTHCNIBHBIX (DYHKIMM, 3aKperIeHHbIX
3aKOHONATenbCTBOM P® 3a rocynapcrtBeHHbIM [IaTeHTHBIM BEZOMCTBOM,
00pa3yloT BMECTE C HUM €IMHYI0 TOCYAAPCTBEHHYIO MAaTEHTHYIO CIIyXKOY.
B cootBercTBuu ¢ nocranoieHueM CoBera MunuctpoB PO ot 2 aBrycra
1993 r. Ne 747 &Bompockl opraHuzaiuii, BXOASIIUX B EIAUHYIO
rOCYJapCTBEHHYIO MATEHTHYIO CcIyxkO0y»l B cocTraB HOaHHOH CiIy>KObI
BXOJIAT:

—  Bcepocculickuii  Hay4HO-HCCIIEIOBATEIbCKUNA ~ WHCTUTYT
roCyJ1IapCTBEHHOW MAaTEHTHOM AKCIIEPTHU3HI;

— AnemsanuonHas manara;
— Poccuiickas rocynapcTBeHHas MaTeHTHAs OMOIMOTEKa,

— Bcepocculickuif MHCTUTYT TNPOMBIIUIEHHOW COOCTBEHHOCTH H
WHHOBATHKY,

— VYmpaBiieHre paB MPOMBIIIIICHHOW COOCTBEHHOCTH;

1CANII. 1993 Ne 32.Cm. 3023.
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—  Bceepoccuiickuii  HayYHO-HCCIIENOBATEIbCKUM ~ WHCTUTYT
MaTeHTHOW WHMOpMAIUH.

— llentp mateHTHO-UHpOPMALMOHHOTO 0OchyxuBanusa «Hpopm-
HaTeHT;

— nomMoae\ Ui mporu3BOACTBEHHBIN KOMIICKC;
— IPOU3BOJICTBEHHOE Npeanpuarue «llatent».

VYKa3zaHHbIE OpraHU3allUM B COBOKYIIHOCTH CO CTPYKTYPHBIMH
MOJIpa3/ieIeHusIM IIeHTpainbHOro amnmapata PocrmareHTa obecnednBaroT
(GYHKIIMOHMPOBAHUE €TUHON TOCY/IapPCTBEHHOW MATEHTHOW CITY>KOBI.

Omgol w3 TJaBHBIX 3agad IlaTeHTHOro BegOMCTBA SIBIISIETCS
opranu3anys WHQISIUOHHON M U3JIATENIbCKOW JESTEIILHOCTH B 00JIACTH
OXpaHbl  TNPOMBIIUIEHHOM  COOCTBEHHOCTH M  MOCTOSIHHOE €€
coBepuieHCcTBOBaHne. B atux wemsax PocnareHt obecrieunBaeT
KOMIUIEKTOBAaHHE TOCYAapCTBEHHO-TIATEHTHOro0 (OHJa, OpPTraHU3yeT ero
XpaHEeHHE U OCYIIECTBIISIB OMOINOTEUHO-NH(POPMALIMOHHOE 00CTY)KUBAaHNE
AKCIEPTOB, NPYTHX CHEHHAIMCTOB €IMHOW TOCYJAapCTBEHHON MATEHTHOM
CIy’)kObl W 4YHWTaTeNed, OCYIIECTBISICT B YCTAHOBICHHOM TOPSAKE
MEXIyHapOAHYI0O OOMEH TIaTeHTHOW JoKyMeHTamueid. [laTeHTHBIM
BEJOMCTBOM HW3Jal0TC O(UIMaTbHBIE OIOJUIETEHH CO CBEACHHUSIMH,
KAacalollMMHUCS OXpaHbl TMPOMBINUIEHHON COOCTBEHHOCTH, a TakKxke
BBIITYCKAIOTCSl JPYrue€ CIEeHHAIU3UPOBAHHBIE MEPUOJUYECKUE H3JAHUS U
JUTEpaTypy MO BOIIPOCAM, OTHOCSIIYIOCS K €r0 KOMIETEHIUH.

3amaueir Pocnatenrta sBisieTcsi, A-ajnee, OpraHu3alusi MOArOTOBKHU
CHEIHAIMCTOB O 00JaCTU OXPAHbBI ITPOMBIIUIEHHON COOCTBEHHOCTU. XOTS
o cpab”paop3 ¢ npyrumu OpBrTHEMHE peciryonukamu Coro3a CCP Poccust
C TouM 3peHHs Haduuyus KaA3LpPOB TATEHTOBEJAOB HAaXOAWUTCA B
HecpaBHUMO JjyqmeMonokeHuu, JarXxHHYo 3a Jady CIEAYyeT MpU3HaTh
Ype3BbIYAHO akTyanbHOUW. Pedophsama mareHTHON cuctembl Poccun
OOBEKTUBHO  Tme0yeT  CYyIIECTBEHHOICT-II  YBEJIMYEHUS  4YHCIa
MaTEHTOBEIOB M MOBBIIAPISA UX mpodeccnond:anbHoro yposHs. B atoit
cBs3u PocnaTeHT a yCTaHOBJIEHHOM MOPS.JIIKE OPraHu3yeT MOATOTOBKY U
noBellieHHe KBanudukanum coenua-juluicToB B 00JacTH  OXpaHbl
MPOMBIIIJICHHOW COOCTBEHHOCTH Yepe3 C. CHUCTEMY BXOIAIIUX B €ro
CTPYKTYpy y4ueOHa 3aBeJeHHIl U KypcoB=a, pa3pabaTbhIBaeT B 3TUX ILENAX
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yuebHble MI'IM1 mporpaMmbl, ydye €OHble U Y4eOHO-METOIUYECKHE
nocobust u T.e” bomnbioe 3HaUeHHe UMOJCET W ocymiecTBissemas Pocma-
TEHTOM TOCYAIACTBCHHAs] AaTTECTATTAWS W PETUCTPAlUs MaTECHTHBIX
MTOBEPCHHBIX.

CopelicTBYIO CO34aHMIO TIPABOBBIX / YCIOBHUM JUIsl pa3BUTHSI HAYYHO-
TEXHUYECKOTO 9O  XyAoXkecTBeHHO-EXKOHCTpyKTOpCKOro  TBOpUYECTBa,
Pocnatent p”30abaThiBaeT, NMPUHUBITSIAET U HU3JAE€T B Ipelenax CBOeH
KOMIETEHIIMM  MNaBWIa M pa3bsCHE3-HUS 1O  IPUMEHEHUIO
3aKOHOJATeNnbCcTBA P”) o  0o0NAacTH  OXpaHbl  IIKPOMBIILICHHOW
COOCTBEHHOCTH, NPOBOAMT MM mompustus MO MpomasTaHIe poJId U
3HA4YCHUs TPOMBIIUICHHOM COOCTBEHHOCTH M €€ IIPaBOBOW OXpaHHbl,
OpraHu3yeT OKa3aHue CHEeHHAINCTAaMU €JUHOM  TOCYJapCTBEHHOM
MATEHTHOU CITYObI MPABOBBIX U MH(POPMALMOHHBIX YCIYT (PU3HUECKUM U
IOPUIMYECKMM  JIMIIaM 10  BONpPOCaM  OXPaHbl  MPOMBILIUICHHON
COOCTBEHHOCTH U T.JI.

Haxkownern, PocnareHnT OCYILIECTBIISIET MEXKTYHapOIHOE
COTPYIHUYECTBO 1O BOMPOCAM OXPaHBI MPOMBIIIJICHHOW COOCTBEHHOCTH,
npenacrapisier  PoccMio B COOTBETCTBYIOIIMX — MEXKIYHAPOIHBIX
OpraHu3alusaX, T[PUHAMAET MEpbl, HAIpPABICHHbIE HA BBINOJHEHUE
o0s3aTenbcTB Poccuniickoit deneparinu, BRITEKAIONTUX U3 MEKTyHAPOIHBIX
JIOTOBOPOB U COTJIALICHUM, MPOBOJUT MEPOMPHUSITHUS IO MEXKIYHAPOTHOMY
COTPYJHUYECTBY, OPTaHU3YET HU3yUYCHHE U HCIIOIh30BAaHHE 3apyOEKHOTO
ombITa B JToiM oOnmactu. PocmareHT HajeneH NpaBOM BHOCUTH B
YCTQHOBJICHHOM TOPSJKE MPEIJIOKEHUSI O 3aKJIIOYEHUN MEXKITYHApPOIHBIX
JIOTOBOPOB TIO BOMPOCaM OXpaHbl MPOMBIIUICHHONH COOCTBEHHOCTH, B
Mpeaenax CBOC KOMIIETEHIIMM BECTHU MEPErOBOPhI C COOTBETCTBYIOIMMU
MEXIYHAPOAHBIMA OpPraHU3aLUAMHU U 10 nopydeHuro IIpasurenscrea PO
MOJIUCHIBATh  yKa3aHHbIC JOTOBOPBI, 3aKJIOYaTh COTJIAIEHUS O
COTPYJIHMYECTBE C [AaTEHTHbIMU BEJOMCTBAMHU JIPYTUX CTpaH U
COOTBETCTBYIOIIMMH MEXTYHAPOIHBIMU OPTraHU3ALUSIMU.

VYKa3zaHHEBIE 3ala4yu ABJISIIOTCA TJIABHBIMU U HC HCUCPIIBIBAIOT CO60ﬁ
Bcex (ynkmuii Pocmarenta, duHaHCMpOBaHHWE IEHTPAIBHOTO ammapara
Pocnarenta ocymiecTBisieTcs 3a  CUET CPEACTB  T'OCYAapCTBEHHOIO
Oromkera;, (UHAHCUPOBAHWE IMOJBEIOMCTBEHHBIX €My OpraHu3alui
MPOU3BOJUTCA 3a CUCT NATCHTHBIX MONIINH, ACCUTHOBAHUU U3 6IO,Z[)I(eTa n
BHEOIO/UKETHBIX HMCTOYHUKOB. PocmaTeHT BO3IUIaBisieTcsl MpeicenaTeNneM,
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KOTOpBI Ha3HayaeTcss Ha JODKHOCTH M OCBOOOXKIAeTcs OT Hee
[Ipe3unentom PO.

8 5. ®PedepasnbHbil ¢poHO uzobpemeHuti Poccuu

HoBbIM M J0CTaTo4HO CBOCOOpPA3HBIM CYOBEKTOM MAaTEHTHBIX
oTHomeHHUH sBasieTcs DenepanbHblii Goua u300peTennii Poccun (manee
— ®onp). 3anmaueii Donpa sBisETCS OTOOP M300PETEHUH, MOJIE3HBIX
Mojieielf, TPOMBIIUICHHBIX 00pa3loB, NpHOOpEeTEeHHE Ha HHUX IpaB
NaTeHTO00J1a/1aTelIsl Ha IOTOBOPHOI OCHOBE M COJCHCTBHE UX pealn3aluu
B MHTepecax rocyaapctBa. [lonobnas opranusaumst co3naHa B Poccuu
BriepBeie. Cienyer otMeTuTh, uTo 3akoHOM CCCP «O06 m300peTeHHsIX B
CCCP» 1991r. nmpenycmarpuBaiiocs co3nanue ['ocymapcTBeHHOro GpoHma
nzo6perenuit CCCP, ocHOBHOM (hYHKITMEH KOTOPOTO JOKHO OBUIO CTaTh
OCYILIECTBIICHUE TpaB U O0S3aHHOCTEH MaTeHTOO0OagaTeNsi B OTHOILICHUU
M300peTeHuil, MCKIIIOYUTEIbHOE IMPABO HA HCIOJIB30BAHUE KOTOPBIX
nepeaaBanock 3asBurensiMu “GynapCTBy.[Tockonbky [laTeHTHBIN 3aKOH
P® npaBun nonoOHOro poja He MpeaycMaTpUBAET, (PYHKIIMH POCCUHCKOTO
@doHJa CyIIECTBEHHO OTIWYAlOTCS OT (YHKIUH, paad OCYILECTBICHHS
KOTOPBIX TTaHupoBasioch co3nanue ['ochponna CCCP.

®enepanpublii  GoHA H300peTeHUl Poccum BhICTymaeT B poiH
MOJTHOIIPABHOTO MAaTEHTOOOIagaTessl B OTHOIIECHUH TeX pa3paboToK, MpaBa
Ha WCIIOJIb30BAaHUE KOTOPBIX TPHOOPETEHBI Ha JOTOBOPHOW OCHOBE
rocyaapCTBOM WJIM MEPCUIIIN K MOCICAHEMY IO OCHOBAHUAM, YKa3aHHLIM B
3aKOHE, HampuMep B pe3ylbTaTe HacleqoOBaHUsA. VICcTOUHWMKAMH €ero
(buHaHCHPOBAHUS SBISIOTCS BBIPYYKa OT MPOAAXKH JHLEH3UN Ha 00BEKTHI
MPOMBIIIJICHHONH COOCTBEHHOCTH, TAaTEHTHl HAa KOTOPHIC IPHHAJICKAT
@®onHpy, 10OpPOBOJIbHBIE B3HOCHI MPEANPHUATHNH W TpPaxkIaH, a TakkKe
cpezacTBa pecnyOmMKanckoro Oropkera PO u nHBIE IOCTYIIICHHUS.

Crnenyer ormeruTh, uro DenepanbHblii poHa nzobperenuit Poccun
HE [IOJDKEH paccMaTpuBaThbCd B KayeCTBE KAaKOW-TO YHUKaJIbHOM
OpraHu3alnyy, KOTOPOM HET AaHAJIOrOB B MHUPOBOM IpakTuke. Tak, BO
Opannuun ¢ 1968r. ycnemHo ¢yHkuuonupyer HarmoHanbHOE areHTCTBO
10 OpraHU3alluy MCIIOJIb30BaHMsl PE3YJIbTAaTOB HAyUHbIX UccieqoBaHui. K
YUCIy 3a/1a4 JAaHHOM TOCYIapCTBEHHOW OpraHU3alllM, ACHCTBYIOMIEH MO
aruod MuHuCTEpPCTBA NPOMBIIIIEHHOCTH W MUHHCTEPCTBA Hay4YHBIX
UCCIIEIOBAaHUM M TEXHOJIOTUH, OTHOCATCS, B YAaCTHOCTH, MOMCK M OTOOp
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Haunbonee 3(pPeKTUBHBIX U300pPETEHU, B TOM YHCIE M YAaCTHOTO CEKTOpa
SKOHOMHUKH, OOEeCreYeHUuEe HaJSKHOW TMPaBOBOW OXpaHBl H300pETCHHIA,
¢uHaHCHpOBaHHE PabOT MO ampoOalMy ¥ OPraHU3aIUH UCIIOIb30BAHUS
n3o0peTeHuit, WHGOPMUPOBAHUE MPOMBIIUICHHBIX KPYroB O HauOoiee
3¢ EKTUBHBIX M300pETEHHSX, POaXa JMIEH3UH Ha M300peTeHus], HOY-
Xay, OKa3aHUE YyCIyr THUNA <« WHXUHUPUHT» U T.A. B BenukoOpuranuu
aHajoruuHele (QyHKIUM BeIMONHsAET HanuoHanmbHas Kopropamus IO
pazButuio uccienopanuii. B CIIIA xoTs W He cO3MaHO CHEUUATBHOU
rOCYJapCTBEHHON OpraHu3alii TaKoro poja, JAEHCTBYIOT JUPEKTHBA
[Ipesunenta ot 23 suBaps 1950r. Ne 10096,a taxxke Memopanaym u
3agBnenne llpaButensctBa or 10 okTsiOpst 1963 r., cormacHO KOTOpPBIM
benepanbHbIe BEJIOMCTBA u MUHHUCTEpPCTBA OCYIIECTBIISIOT
MCKJIIOUUTENIbHBIC TpaBa Ha U300pETeHNs], CO3aHHbIe TOCY1apCTBEHHBIMU
CIy’)KallUMU TIPU HCIIOJIHEHUHM CIIY’)KEOHBIX OOS3aHHOCTEH, a TakKke
n300peTeHus, CO3/aHHBbIE YAaCTHBIMU KOMIIAHUSIMH TIPU BBIOJHEHUU
pabor 1O KOHTpakTaM ¢ (eaepaJibHBIMH MHUHHUCTEPCTBAMU U
BeomcTBamMul.

8 6. [lameHmMHbIe NosepeHHbIe

Benenne gen coOCTBEHHOCTH O BbIJAUYe IMMATEHTOB HAa OOBEKTHI
MIPOMBILIJICHHOW U peIIeHNEe UHBIX TATEHTHO-TIPABOBBIX BOIPOCOB

Cm.. Tonosanes H.M., Jloinnux H.B. Kakxum Owimb [ocyoapcmeennomy ¢ouoy
usobpemenusi CCCP//BH, 1990.Ne 11.C. 2—4.

TpeOYIOT CIIelUANTbHBIX 3HAHWNA KaK B COOTBETCTBYIOIICH 0OO0acTh
HayK{ U TEXHHUKH, TaK U B cepe mareHTHoro npasa. [Tostomy [laTeHTHBII
3akoH P® mpemocTaBisier ©300peTaTeNnsiM U X MPABOIPEEMHHUKAM IPaBO
HE TOJBKO BBICTYNIaTh B TMATEHTHBIX OTHOWICHHUSX JIMYHO, HO U
MOJIb30BaThes  ycimyramu Apyrux Jjmi. CoOCTBEHHO TOBOpsS, Takas
BO3MOXHOCTbh CYIIECTBOBAJa BCETJa B CBSI3U C HAJUYUEM B IPa’KJaHCKOM
MpaBe MHCTUTYTA MPEICTABUTEIbCTBA. BO MHOTMX cilydasix U B IPEKHUE
rOAbl 3asABKM HAa HW300peTEeHUss W Jpyrue OOBEKTHI IMPOMBIILICHHON
COOCTBEHHOCTH  MOJABAJIMCh  HE  CaMHMH  H300peTarensMu,  a
COOTBETCTBYIOIIMMH  TATCHTHBIMU  CIy)KOAMU — TPEANpUiTHd U
opraHuzanuii, oGOpMIISIIUCH, C TOMOIIBIO CHEIUATUCTOB Bcecoro3Hoi
OpraHu3anu u3o0peTarened W palUoOHANM3aTOpoB M T.1. HOBBIM
MOMEHTOM SIBJIIETCA TO, YTO B COOTBETCTBHH C IlaTeHTHBIM 3aKkOoHOM PdD
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co3llaeTcs OCOOBIi HMHCTUTYT TMAaTEHTHBIX IMOBEPEHHBIX, MPU3BAHHBIX
OKa3bIBaTh 3aABUTEISIM KBATH(PUIIMPOBAHHYIO IOMOIIb IO IMaTEHTHBIM
JcJiaM. PaHee CTOJIb HpHBBI‘IHBIﬁ IJId  3allaHbIX IIATCHTHBIX CHCTEM
AJIEMEHT, KaK MaTEHTHBINA MOBEPEHHBIN, B Poccuu oTcyTCTBOBAI.

OtHomeHUs, CBsA3aHHBIE C TPO(HECCHOHATBLHOW IEeSITENbHOCTHIO
MaTEeHTHBIX TOBEPEHHBIX Ha TeppuTopuu Poccum, perymupytorcs cr. 15
[TarenTtHOrO 3akoHa P®, IlonoxkeHMEM O TATEHTHBIX ITOBEPEHHBIX,
yTBEpKICHHBIM noctaHoBieHHeM CoBera MunuctpoB P® ot 12 despans
1993r. Ne 122',a taxxe npunsateivu [laTeHTHBIM BegomcTBOM 16 peBpasis
1993r. IlpaBmmamMu MpOBEACHUS aTTECTAIIMM U PETUCTPAIIUU TMATCHTHBIX
noBepeHHbIX2 [IaTeHTHBIM MTOBEPEHHBIM CUUTACTCS TPaXJTaHUH, KOTOPOMY
MPEIOCTaBIEHO MpaBO HA  MPEACTABUTEILCTBO  (U3MUECKUX U
IOpuANdecKux JuI mnepen [laTeHTHBIM BEIOMCTBOM M OpTaHU3AIMSIMH,
BXOJALIMMH B E€OUHYI0O TOCYAapCTBEHHYIO TMATEHTHYIO CIyXOYy.
[laTeHTHBIE TOBEpPEHHBIE KOHCYIBTHPYIOT 3aMHTEPECOBAHHBIX JHUI[ IO
MAaTEHTHO-TIPABOBBIM BOIPOCAM IOJIyY€HHS OXpPaHHBIX JOKYMEHTOB Ha
OOBEKTHI TPOMBINIICHHON COOCTBEHHOCTH, COXPAaHEHUS HX B CHJIE U
3alUThl OCHOBAHHBIX HAa HHUX MpaB, OCMAPUBAaHUS BBIJAHHBIX TPETHUM
JUIOM JJOKYMEHTOB H T.].

UT0oOBI yCHEnTHO OCYIIECTBIIATh 3T U Apyrue (yHKIMH, CBSI3aHHbBIC
C OXpaHOH NPOMBIIUICHHON COOCTBEHHOCTH, MATCHTHBIC ITOBEPECHHBIE
JOJDKHBI  00JIafiaTh OIpEAeNICHHONW KBalu(uKaiyen, OmbpIToM paboThl B
paccMmarpuBaeMoii cepe U 0TBe4aTh HEKOTOPHIM APYTruM TpeboBaHusM. B
COOTBETCTBUH C I. 2 [loIoKeHUsT 0 TMAaTEeHTHBIX MOBEPCHHBIX B KAYECTBE
MAaTEeHTHOTO TIOBEPEHHOTO MOKET OBITh aTTECTOBAaH W 3aperucTPUPOBAH
rpaxxaanuH Poccuiickoit denepaiiu, KOTOPHIi:

" TTuJl. 1993 Ne 5—6.C. 22—24. ZTam arce. C, 24—27.

1) wWMeeT TMOCTOSHHOE MECTO JKUTeIbCTBA B P®d, BhICIICE
o0pa3oBaHMEe W HE MEHEE YeM UEeTBHIPEXJICTHHH OIBIT MPAKTUYECKOMH
paboTel B 00JaCTH OXpaHbl MPOMBIIIICHHONH COOCTBEHHOCTH WJIH
poeCCHOHATILHOTO MPABOBOTO IMPEICTABUTEIbCTBA (AJBOKAT WM HWHOE
JUI0, TONy4YUBIIEEe pa3pelieHue Ha 3aHsATHE MPaBONPUMEHUTEIbHOM
JCSTEIIBHOCTBIO);

2) obmagaer 3HAHWEM 3aKOHOAATENBHBIX W HHBIX HOPMATHBHBIX
akToB P®, MexmayHapOJHBIX TOTOBOPOB M COTJAIICHUH, HEOOXOIAUMBIM
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JUIS  OCYIIECTBIICHUSI NEATEIHHOCTH TO 3alliuTe NpaB Ha OOBEKTHI
MIPOMBIIIICHHOW COOCTBEHHOCTH, B 00BeMe, ompezaenseMoMm Pocma-
TCHTOM, nu COOTBGTCTByIOH_II/IMI/I HaBbIKAMN nux HpaKTI/I‘-IGCKOFO
MPUMEHCHHS, TIOJATBEPKICHHBIMU PpE3yJIbTaTaMU  KBATH(PUKAITMOHHOTO
JK3aMeHa.

ATTecTanus MaTEHTHBIX MOBEPEHHBIX ocyuiecTBisieTca PocnarteH-
ToM B (opMe TNpPOBEpKH  MPEICTABICHHBIX  JOKYMEHTOB  H
KBATM(UKAITMOHHOTO dK3aMeHa. B xoje sk3aMeHa, KOTOPBIN MPOBOJUTCS
KBTU(DUKAITMOHHON KOMUCCHEH, Ha3HayaeMol [laTeHTHBIM BEIOMCTBOM,
KaHJIUJaT JAOJDKEH IMOKa3aTh HAIMYKME 3HAHUM U MPAKTUYECKUX HABBIKOB,
HEOOXOUMBIX I OCYIIECTBICHUS NEATEIBHOCTH IO 3alUTe TpaB Ha
OOBEKTBI  MPOMBINUICHHOM  COOCTBEHHOCTH, B  COOTBETCTBHH  C
YUPEKIAECHHON ITporpamMmoin. HeyioBineTBOpUTENBHBIN PE3yJIbTAT dK3aMEHA
MOXET OBITb B TPEXMECSYHBIM CpPOK OOXajioBaH B aNeJUIAIMOHHYIO
KOMHUCCHIO, oOpa3yeMylo mpencemarerem PocmateH-ta U3 4ucla
PYKOBOJIUTENEH MOAPa3IeNCHUI U IPYTUX OTBETCTBEHHBIX COTPYIHHKOB
Pocnarenra, Pemenne aneuiIlMOHHOM  KOMHCCUM  JAJIbHEUILIEMY
00’KaJI0OBaHUIO B aIMUHUCTPATUBHOM IOPSAKE HE TIOIJICHKUT.

Perucrpanus npomiennero arrecTalyilo MAaTEHTHOIO IMOBEPEHHOIO
OCYILECTBIISICTCS HA OCHOBE €r0 3asBJIECHUs, KOTOPOE JOKHO OBITh IIOJJAHO
B TEUEHUE r0Jla C AAThl PEIICHUS O €r0 aTTecTaluy. PocriateHT B TeueHue
Mecslla HayuHasg ¢ JaThl TOJA4M 3asBICHUS O PETUCTPALIMA BHOCHUT
HEOOXO/AMMBIE CBEICHUS B TOCYIApCTBEHHBI peecTp MaTEeHTHBIX
IIOBEPEHHBIX, BBIJACT IIATCHTHOMY IIOBEPEHHOMY CBHJIETEIBCTBO U
HanpasisieT UHQOPMAIMIO O PETHUCTPAlMK MMAaTEHTHOTO MOBEPEHHOTO IS
onyOnMKOBaHUS B O(QUIMANbHBIX M3IaHMIX. [IpaBo Ha ocyliecTBieHue
poeCCUOHATIBHON JIeATENIFHOCTH MAaTEHTHOTO MOBEPEHHOTO BO3HMKAET
HA4YMHAs C JaThl €70 PETUCTPALlUU B PEECTPE.

3a ATTCCTAIUIO U PCTUCTPALUIO MMATCHTHBIX MOBCPCHHBIX B3UMACTCH
mjiara, pa3mep KoTtopod ycraHaBiuBaercs Pocmarentom. Ilocrynaromniue
CpCACTBa HANPABIAIOTCA Ha IOKPBITUC pPACXOJO0B IO aTTeCTalluu U
perucTpali NaTeHTHBIX IIOBEPEHHBIX, OMYOJMKOBAHMUIO CBEICHHUH O
perucTtpaiii U KOHTPOJIKO 3a CO6JIIOI[€HI/IGM MNaTCHTHBIMU NOBCPCHHBIMU
MPeIbABISEMBIX K HUM TPEOOBaHUH.
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[TateHTHBIN IIOBEPECHHBIN MOXKET OCYILECTBIATH CBOIO
po(ECCUOHATIBHYIO JESITEIbHOCTh KaK CaMOCTOSITEIbHO B KadecTBe
npeanpuHUMaTeNs, Tak U paboTas mo Haiimy. IlaTeHTHBIE MOBEpeHHBIE
MOTYT CO3JaBaThb B COOTBETCTBHH C 3aKOHOJATENbCTBOM P®d areHrcrBa
MATEHTHBIX [TOBEPEHHBIX U JPYTUe MPEeIpUaTHs], a TAK)KE OOLECTBEHHBIE
00bEeIUHEHNS U NPOPECCHOHATIBHBIE ACCOLMALUU, B TOM YUCIIE C YYETOM
CHeUUANIN3AlNU TI0 00BEKTaM MPOMBIIIICHHONH COOCTBEHHOCTH, OTPACIsM
HAyKH U TEXHUKHU.

B3anMooTHONIEHUS MAaTCHTHBIX IMOBCPCHHBIX C KIIMCHTAMHU CTPOATCA
Ha TPaXKIaHCKO-TIPAaBOBOW JOTOBOPHOM OCHOBE, B KayeCTBE KOTOPOH
OOBIYHO BBICTYNAET JIOTOBOp TNoOpy4eHus. Jlng mpeacraBUTenbCTBA
MHTEPECOB KIHMEHTOB IMepel TPETbUMH JHIIAMHU, B TOM YHCIE Mepen
ITaTenTHEIM BCAOMCTBOM M BXOJAIIMMH B CAUHYIO TOCYAAPCTBCHHYIO
MaTEHTHYIO CIY>K0y OpraHu3alusMy, TaTeHTHbII MOBEPEHHBINA HaJeNAeTCs
JIOBEPEHHOCTHIO0, KOTOpasi COCTABIISIETCS] B MIPOCTOM MUCEMEHHOU popme u
He TpeOyeT HOTapualibHOro yaocrtoBepeHus. Omiata yciyr HaTeHTHOTO
MOBEPEHHOTO, €ro OTYeT TMepel] KIMEHTOM U  OTBETCTBEHHOCTb
OTIPEICTISIOTCS COTJIAIEHUEM CTOPOH C yYETOM IpPaBHJI, YCTaHOBJIECHHBIX
IPAKIAHCKUM 3aKOHOJATENbCTBOM. IIOoBEepeHHBIN BIpaBe OrPAHUYUTH
CBOIO  JIEATEIbHOCTh  OTIEIbHBIMU  OOBEKTaMU  IPOMBILUICHHON
COGCTBGHHOCTI/I HJIN OTACIIbHBIMHA BHUJAaMU YCIIYT.

Co3maHre WHCTUTYTa TMATCHTHBIX TOBEPEHHBIX HE O3HAYAET, UTO
TOJIKO ~OHH  MOTYT  TpPEICTaBISITh  MHTEPECHl  HM300peTarenei,
nmareHroobyazgaTeied W WX IMPaBONPEEMHUKOB. B coOTBEeTCTBHH ¢
o0IIerpaKJaHCKUM TIPABUIIOM KJIMEHT MOXKET M30paTh B KA4eCTBE CBOETO
MpeACTaBUTENS  JTI000E  JCeCroCOOHOE  JIMIO, 3aKIIYMB C  HHUM
COOTBETCTBYIOIIMM  JIOTOBOp M HAJEIMB  €ro  HaJJIeXKaluuMu
MMOJTHOMOYMSIMU. Tak, HampuMep, UHTEPECHhl KIMEHTa B CyIeOHOM CIOpe
MOXKET TMPEACTaBIATh JIO0OM aaBOKaT, a HE TOJIBKO TOT, KOTOPBIA
aTTECTOBaH B Ka4yeCTBE MAaTEHTHOTO MOBEpeHHOro. He momyckaercs nuiib
BBOJUTH KIIMEHTOB B 3a0NIy’KJI€HHE OTHOCHUTEIHHO CBOETO IIPABOBOTO
cTaTyca, B YacCTHOCTH IIOJb30BaThCcsi Ha TeppuTopun P®D HazBaHuem
«TaTEHTHBIA TOBEPEHHBIN» JIUIaM, HE 3apETHCTPUPOBAHHBIM B KAueCTBE
TakoBbIX B [lareHTHOM BemomcTBe. [lelicTByrolllee 3aKOHOIATENIbCTBO B
9TOM IIJIaHE YCTAHABIMBAET JIMIIbL OJHO UcKiItoueHue. CormnacHo 1.3 cr. 15
[TarenTHOTO 3aK0HA PD dusndueckue nia, MPOKUBAIONINE 32 TIPEACIaMU
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POCCI/II/I, NN I/IHOCTpaHHBIe IOpI/I,Z[I/I‘-IeCKI/Ie JIi1a .HI/I6O X IIATCHTHBIC
MMOBEPEHHBIC BEAYT Jiea M0 MOJYYCHHUIO MAaTCeHTOB M MOAJICP)KAaHUIO UX B
CUJIc qepe3 ITAaTCHTHBIX HOBepGHHBIX, 3apeI‘I/ICTpI/IpOBaHHBIX B HaTeHTHOM
BegoMcTBe PO.

8 7. Bcepocculickoe obwecmeo uzobpemameneu u
payuoHanuzamopoe

N3o0peraTenn, kak W Bce TrpaxnaHe Poccuu, uMeOT MpaBo
00BEINHATECSA B COIO3BI, OOIECTBA, ACCOIMAIMA M HHEIE OOIIECTBEHHBIE
OpraHu3alWy B IEJISIX 3allUThl CBOMX INPaB W 3aKOHHBIX HHTEPECOB,
yIIOBJIETBOPEHUS MPOPECCHOHANBHBIX IMOTPEOHOCTEH CBOUX UJIECHOB U
pPa3BUTHSI TEXHUYECKOTO TBOpuYecTBa. Ha MPOTSHKEHHMM MHOTHX JIET B
Poccun pelcTBYIOT pas3nWYHbIE HAayYHO-TEXHUUYECKHE OOINECTBa Kak
BCEPOCCUICKOTO0, TaK M PETHOHAIBHOTO XapaKTepa, aKTUBHO y4aCTBYIOIIHE
B M300pETaTEIbCKUX OTHONIICHUSX U SIBISIFOIIMECS UX CAMOCTOSATEIbHBIMU
cyorekramu. Hanbosiee n3BECTHOM W MOIIIHOM OpraHMU3aIiiell TaKkoro pojaa

sBiseTcss Beepoccuiickoe 001ecTBo u3o0perareneil U paluoHAIU3aTOPOB
(BOUP).

C dopmanbHo#l TOUKM 3peHuUs ykazanHoe OOIIECTBO OBLIO CO3/IaHO
aumib BecHoM 1991 r., xorma cocTosuics ero Y4peauTenbHBIM Che3,
npuHaBIIMA nepBblii YcraBl. OnHako (akTHYECKH OHO CYIIECTBOBAJIO C
1958r. B craryce obmiecoro3HOro odmiecTBa- Bo Bcex OBIBIIUX COO3HBIX
pecmyOnukax, kpome Poccuu, uMennch cBOU pecyOIMKaHCKUE O0IIecTBa,
BXOAMBIIME B cocTaB BcecorosHoro oOmiecTBa wu3o0perareneii u
pannonanuzatopoB. B 1991 r. uzobperarenn Poccum opranuzanmoHHO
oopMIIIH CO3aHHE CBOETO MPOPECCHOHATBHOTO COI03a.

B cooTBeTcTBUM ¢ YcTaBOM OCHOBHBEIMHU 3agadyamu BOUP saBisroTcs:

— CO3[laHME€ OpraHM3allMOHHBIX, JKOHOMHUYECKHMX M IIPAaBOBBIX
YCIOBUM [UIsl NPOSBIEHUS M pPEaTu3alud TBOPUYECKUX BO3MOYKHOCTEN
yieHoB OOLIecTBa, YCUIIEHUS UX COLMATIbHOM 3aIlUIIEHHOCTH;

— OKa3zaHWe TPAKTUYECKOW TMOMOIIM  H300peTarensiMm U
paloHaI3aTopaM B pa3paboTKe U BHEAPEHUHU UX MPEJIOKEHU,

— 3amMTa npaB M HMHTEpecoB uwieHoB OOmecTBa B cdepe ux
TE€XHUYECKOI'0 TBOPUYECTBA.



Tamenmnoe npaso - A.II. Cepzees 109

OOmiectBO  neicTByeT Ha NPUHOMNAX — JOOPOBOJIBHOCTH U
PaBHOIIPABHS €r0 YJICHOB, CaMO(PHHAHCHPOBAHUS, CaMOCTOSTEIBHOCTH,
CaMOYIIpaBJICHHUsI U HE3aBHCUMOCTU €r0 OpPraHU3alluil OT MOJUTHYECKHX,
XO03HCTBEHHBIX M TOCY/IaPCTBEHHBIX OPT'aHOB.

Peanusys cBou ycrtaBuble 3amauu, BOWP cozpmaer cnenuanbHbie
GboHIBI MaTepUANBbHOM MONIEPKKU U ONPENENSIeT CUCTEMY COLHMAIbHOMN
3aIUThI U300peTaTeNeii; OpraHu3yeT U OCYIIECTBIIET KOHCYIbTAI[HOHHYIO
U DKCIEPTHYKO NOMOIIb MPEANPUATHAM, OPraHU3alUsM M IpakJaHaM,;
npuobperaeT mpaBa Ha OOBEKTH MPOMBIIIJICHHOH COOCTBEHHOCTH U
peanu3yer HX IO JO0roBopaM C NPEANpPUATHIMHU, OPraHU3alusIMH U
rpaxIaHaMu; YIpeKIaeT IPeIIpHUsITHsI, TBOpUECKUE Tab0paToOpuu, KIyOsl,
LEHTPbl U WHBbIE O0BEAMHEHUs H300peTaTeNielf, BXOASIINE B CTPYKTYPY
OOmecTBa; 3aKiOYaeT KOHTPAKTHI CO CHEIUAIMCTAMHU s Pa3padOTKu
00pa3oB HOBOW TEXHUKH W TEXHOJIOTHH U T.11. JIJIsT FOPUAMYECKON 3aIUThI
MpaB U 3aKOHHBIX UHTEPECOB

"BM. 1991 Me 8. C. 52.

uzooperareneii BOUP co3mana oOmectBeHHass MHcnekuus 1o
KOHTPOJIO  3a  CcOONMIOJeHMEeM  3aKOHOJATelbcTBA B oOJsacTu
n3obperarenbcrBa’, OOmecTBeHHas MHCIEKIMs paccMaTpUBaET »Kajio0bl U
3asBIEHHsA ~ W300peraresied W pallMOHANIM3aTOPOB,  Kacalolluecs
M300peTaTeNbCcKOi IeATEIbHOCTH, COACUCTBYET 3alIUTE UX IMpaB, B TOM
YHUCJIe MyTEM IPEACTABUTENBCTBA MHTEPECOB ABTOPOB M OpraHU3alMil B
CyAeOHBIX oOpraHax, a Takke B AmewisiuoHHOW namate IlareHTHOTO
BE€IOMCTBA U B BrIciell maTeHTHON MajiaTe.

Unenom BOUP moxer ctaTh 10008 rpaxknanud PO, npusHaromuii
VYcerap OOmiecTBa, yIUTauMBArONIUN YJICHCKUE B3HOCHI, MPUHUMAIOIIHI
ydacTie B HW300peTaTeNbCcTBE, PAlMOHAIN3aTOPCTBE, CaMOACITEILHOM
TEXHUYECKOM TBOPUYECTBE WJIM CIIOCOOCTBYIONIMI MX pa3BuTHIO. Hapsmy ¢
WHJIMBHUIYaIbHBIM 4ieHCTBOM YcraB BOWP nomyckaer KoJIeKTUBHOE
YJIEHCTBO B JIMIIE KOJUIEKTUBOB MPEANPUITUNA M OpraHU3allMil, a TaKxke
JIPYTUX OOIIECTBEHHBIX OpPTaHW3AIUi, COJACHCTBYIOIIUX TEXHHUUYECKOMY
TBOPYECTBY U HE BXOAIINX B CTPYKTypy OO1mecTBa.

BOWUP  crpourcas 1o  TEppUTOPHUATIBHO-IIPOU3BOJICTBEHHOMY
MPU3HAKY W OOBEOUHSAET pPECIyOIMKaHCKUE, KpaeBbie, OOJACTHBIE H
MocCKOBCKY10 TOPOJICKYIO OpraHu3anuu u3o0perareneit u
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panuroHanu3aTopoB.  OcHoBoii ~ OOmecTBa  SBIAIOTCS — MEPBUYHBIC
OpraHM3alliy, CO3JaloNIecs 10 HHUIMATHBe H300peTareseil npu HalTuduu
HE MEHee IMATH JKejaromux BCeTynuTh B OOmectBo. IlepBuunbie
OpraHu3alM MOTYT HMMETh LIEXOBbIE OpraHU3allMM WIA  CBOMX
YIOOJIHOMOYEHHBIX B TPYAOBBIX  KOJUIGKTHUBAaX  MPEANPUATHH U
opranuzanuii. Bce mnoapazgenenuss OOmiecTBa, BKIIOYas TEPBUYHBIC
OpraHm3aly, UMerIIre 000CO0JICHHOEe MMYIIECTBO M HAXOSIIUecs Ha
CaMOCTOSITENIbHOM OallaHCe, SIBJISIOTCS IOPUINUYECKUMH JIMLAMU C ITpaBaMu
1 00S13aHHOCTSIMHU, YCTAHOBJICHHBIMU JCHCTBYIOIUM 3aKOHOAATEITHCTBOM.
NmymectBo u cpencrBa OO6miecTBa GOPMUPYIOTCA U3 WICHCKHUX B3HOCOB
WHJMBUIYAIbHBIX M KOJUIGKTUBHBIX WJICHOB, OTYHUCICHUH CO3/IaHHBIX
OO1mecTBOM TPENNPHUATHNA, TOOPOBOJBHBIX B3HOCOB M TI0KEPTBOBAHMIA,
IIOCTYIUICHUH OT IIPOBEACHMS JIEKIUH, BBICTABOK, JIOTEPEHd W HHBIX
MEpOIPUATHI, JI0XOJAOB OT HPOMU3BOJCTBEHHOM, XO3AWCTBEHHOW U
W31aTeNIbCKOM  JCSTENIbHOCTH, JPYrUX HE 3alpelieHHbIX 3aKOHOM
MOCTYIUUICHUH.

" Cm,: Honoaxcenue 06 Uncnexyuu, yms. Ipesuouymom pecnyoauxanckozo cogema BOUP
4 uwions 199%. /I BA. 19910 8. C. 61-4-142
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Masa VIl. OdopmneHue naTteHTHbIX NpaB

8 1. O6bwue nosoxeHus

OnuH 13 BaKHEHIIMX MPUHIMIIOB, HA KOTOPHIX OCHOBAaHA MaTEHTHAs
CUCTEMa, COCTOUT B TOM, YTO HEMPEMEHHBIM YCJIOBHUEM MPEJOCTaBICHUS
IIPaBOBOW OXpaHbl TOW WIM MHOM pa3paboTke sBIsETCS , OQUIHATBHOE
MpU3HaHUE €€ OOBEKTOM IMaTEeHTHOro mpaBa. J[aHHOe MpU3HAHHE MOXKET
OCYIIECTBISATHCS PA3HBIMH IMYTAMH, OBITH OTHOCHUTEIBHO CIIOXHBIM HIIU
HalpoOTHB, CBEICHHBIM K TIPEACIbHO YOPOIIEHHOH (opManbHOU
nporenype, KotTopas, oaHako, obsa3arenbHa. Ecnu uzobperenue, nonesHas
MOJIeTIb WM TPOMBILUICHHBI 00pa3en OTBEYaloT BCEM KPUTEPUAM
OXPaHOCIIOCOOHOCTH, HO O()MIIHATIEHO JaHHBIA (DaKT HEe MOATBEPKACH, OHU
MAaTEHTHBIM MPABOM HE OXPAHSIOTCSA, U 3TOM COCTOUT OJHO M3 BaXKHBIX
pa3uuuii, CyHIeCTBYIONIMX MEXIy MAaTeHTHBIM W aBTOPCKUM IpaBoMm./B
OTJIMYME OT aBTOPCKOTO MpaBa, KOTOPOE OXpaHSET MPOU3BE/IECHUS HAYKH,
JUTEpaTyphl U UCKYCCTBA C MOMEHTA MPUIAHHUS UM OOBEKTHUBHON (POPMBI,
JOTYCKAIOIIEl BO3MOXHOCTh HUX BOCHPOM3BEICHUS, IMMAaTEHTHOE IPaBO
OXpaHs€T  COOTBETCTBYIOLIME  TEXHUYECKHE U XYHOXKECTBEHHO-
KOHCTPYKTOPCKHE pa3pabOTKH TOJBKO Mociie O(QUIUANIBHOTO NMPU3HAHUS
UX H300pETeHUSMH, TMOJIE3HBIMU MOJCISMU HJIM  TPOMBIIIJICHHBIMU
oOpasmaMu dYTO TMPENoJIaracT BBIMOJHEHUE psna (HOPMAITBHOCTEH.
VYkazanHble (QOPMaTBHOCTH OOBIYHO CBOJATCS K COCTaBJICHUIO OCOOOMH
3asiBKM Ha BbAaYy NATEHTa WJIM HHOTO OXPaHHOro JOKyMEHTa Ha
pa3paboTKy, pacCCMOTPEHHUIO AaHHOW 3asBKM [laTeHTHBIM BEIOMCTBOM U
BBIHECEHHUIO PEIICHUs O Bbljade mateHTa. [10J00HBINH MOPSA0K NEUCTBYET
u B Poccun. OCHOBHbIE NPUHIUNHAIBHBIE MOMEHTHI O(OPMIICHUS
MAaTEeHTHBIX TpaB Ha OOBEKTHl IPOMBIIUIEHHOW  COOCTBEHHOCTH
3aKpEIUICHBI NTAaTEHTHBIM 3aKOHOM P® boiee neranpbHOE perysMpoBaHue
3THX BONPOCOB OCYILECTBIIACTCS MOA3aKOHHBIMH aKTaMH, B YACTHOCTHU
[IpaBuiaMu cocTaBieHUS W TMOJAYU 3asBKM Ha BbIJayy MaTeHTa Ha
COOTBETCTBYIOIINI 00BEKT MPOMBILITICHHOU COOCTBEHHOCTH,
yTrBepkAeHHbIMU [laTeHTHBIM BegoMcTBOML.
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1 Kax yoce ommeyanocw, 6 Poccutickoti @edepayuu ykasannvie “awJl ymeeporcoernwvl
Tamenmuvim 6edomcmgeom P® npumenumenvHo Kk npoMbluil HbIM 00paA3yaM U
nonesuvim mooensam 29 oex. 19922, [ Uumennexm. cobocNe 19932, Ne 1—2.C. 3—
39) u npumenumenvro k uzobpemenusm 2U cenm. ly» (PB. 1993 Ne 234 (403)).

[lo cpaBHeHHIO ¢ paHee JAEHCTBOBABIIUM 3aKOHOJATEIbCTBOM
MOPSATOK O(GOPMIICHUSI MATEHTHBIX MPaB MpPETepIen psij CYIIEeCTBEHHBIX
n3MeHeHui. CaMbIM BaXKHBIM M3 HHUX SIBJISIETCSI TIEPEXO0J OT MPOBEPOYHOM
CUCTEMBI JKCIIEPTHU3bl 3agBOK HA HM300PETEHUS K CHCTEME OTCPOYCHHOM
JKCHepTH3bl. B  OTHOWIEHMM HOBBIX [UJII POCCHMCKOTO IATEHTHOIO
3aKOHOJATENThCTBA OOBEKTOB OXpaHbl, KAKOBBIMH SIBISIOTCS TIOJE3HBIC
MOJIEJI, BBE/ICH SBOYHBIN MOPSAIOK UCTPEOOBAHNS OXPAHHBIX JOKYMEHTOB,
KOTOpBI paHee B POCCHUHCKOM MAaTEHTHOM MpakTHKE BooOLIe He
npuMeHnsiica. IlpaBuna momaum M NMPOXOXKIAEHUS 3a8BKH 3HAYUTEIBHO
CONMU3HUITUCH C TPOoIeaypoil oopmIleHUs MATEHTHBIX MPaB, TPUMEHIEMOMN
B EBPONEHCKMX CTpaHax. Tak, CyYIIECTBEHHO COKpAIlEH COCTaB
JOKYMEHTOB 3asBKH, 0OJiee pealbHbIMU CTAIH CPOKH €€ PACCMOTPEHUS,
paclmIMpeHbl IpaBa 3asBUTEIEH HAa YTOYHEHHE MAaTEpUalOB 3asBKH,
00aJloBaHUE peIICHH, MPUHUMAaeMbIX 1O 3asBKe, W T. JA. B 1enom
MopsAI0K OQOpMIIEHHS MATEHTHBIX IpaB cTal 0ojee J1eMOKPaTHUYHBIM,
yBennuuiaach  MH(OpPMAlMOHHAs  [EHHOCTh  3asBKH, IIOBBICHIIACH
OTBETCTBEHHOCTH 3asIBUTENEH 3a MPaBUIIBHOCTb €€ COCTABIICHHUS.

HesitenbHOCTh [laTeHTHOTO BEIOMCTBA, CBSI3AHHASI C MPUHATHEM U
paccMOTpeHHEM 3asBOK Ha OOBEKTHI MPOMBILIUIEHHONH COOCTBEHHOCTH, a
Tak)Ke BBIJAYel TMATEHTOB, TpeOyeT HeMalbIX MaTepuaibHbIX 3arpar. C
LEeNbI0 HUX YaCTUYHOIO TMOKPBITUS M JJI TOTO, YTOOBI CTUMYJIHPOBATH
3asgBUTENEd W TMATEHTOOONajaresied K COBEpUICHHUIO  JIUIIb
1enecoo0pa3HbIX IOPUAMYECKUX JEUCTBUM, TOCYIapCTBO YCTaHABIIMBAET
0coObIe TONLIUHBI 32 MAaTEHTOBAHWE M300PETCHUM, MOJIE3HBIX MOJETCH U
MIPOMBIIIICHHBIX 00pasnos/Ilepeuens neiiCTBHIA, 32 COBEPIICHHE KOTOPHIX
B3UMAIOTCSl MATEHTHBIE MOIUIUHBI, X Pa3Mepbl U CPOKHU YIUIATHI, a TAKKE
OCHOBaHHUE JJIs OCBOOOXJECHHS OT YIUIaThl MOIUIMH, YMEHBIICHHUS HX
pa3MepoB WM BO3BpaTa MOIUIMH B COOTBETCTBHH cO CT. 33 [lareHTHOTrO
3akoHa P® ycranaBiauBatorcs [IpaButensctBom P®. B Hactosimiee Bpems
neiictyer IlonokeHHME O TONUIMHAX 3a MATEHTOBAaHHWE W300pETCHHIH,
MOJIE3HBIX MOJENIEH, TPOMBIIIIEHHBIX 00Pa3I0B, PErUCTPAII0 TOBAPHBIX
3HAKOB, 3HAKOB OOCITYXMBaHUS, HAMMCHOBAHUH MECT MPOUCXOXKICHUS
TOBapoOB, MPEIOCTABICHUE IMpaBa IMOJb30BaHUS HAUMEHOBAHUSIMH MECT
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MIPOUCXOXKACHUS TOBapoB, yTBepxkiaeHHoe Coerom Munucrtpos PO 12
aBrycra

® PB. 1993. M 162 (331).C npunsmuem O0anHo20 nOCMAHOGNEHUS VYMPAMULO CULY
nocmanosnenue Ilpasumenvcmea P® om 26 nosops 19922, Ne 911 "O epemenrom
nopsoKe  G3UMAHUSL  NAMEHMHLIX NOWIUH U NPUSHAHUU  OelCEUMENbHOU
pecucmpayuu namenmuvix nosepennvix» (CAIIII. 1992. Ne 22, Cm. 1887), ¢
coomeemcmeuy ¢ KOMOPbIM NAMeHMHble NOWAUHbL HA  meppumopuu  pgh
83UMANUCL 8 paszmepax, ycmanosienuvix nocmaroseienuem Cogsema Munucmpos
CCCP om 13 ceumsabops 1982 2, Ne 852 «O nownunax 3a namenmosanue
u306pemeHuti U NPOMbIUACHHBIX 00PA3YOS U 34 PESUCPAYUIO MOBAPHBIX FHAKOE
(CII. 1982 N2 26.Cm. 132). 4*

1993 r.1 (manee — IlonokeHue O TMONUIMHAX 3a MATCHTOBAHHE).
Bupl 1 pa3zMepbl KOHKPETHBIX MATCHTHBIX MOILIMH OyIyT yKa3aHbl B XOJI¢
JabHEHIIIEr0 pacCMOTPEHHSI BOTipoca 00 0(pOpMIICHUH MAaTCHTHBIX MpPaB, a
TaKXKe TPU aHAINW3E MATCHTHOH (OPMBI OXpaHbI MPOMBIILJICHHBIX IPAaB.
311ech JIUIIb OTMETUM HEKOTOPBIE MOMEHTBI, UMEIOIIHE 00IIee 3HAUCHHE.

IIpesxne Bcero cienyer ykasaTb Ha TO, YTO peajbHBIA pa3Mmep
BBeeHHBIX C 1 ceHTs0pst 1993 r. maTeHTHBIX MONLINH, HECMOTPS Ha HX
MOBBIIICHUE, CTal CYIIECTBEHHO HIXKE IO CPABHEHHUIO C HUX IPEKHEH
BenMunHOM. Hampumep, pasMep 3asgBOYHBIX TMOLUJIMH BO3POC BCETO
npumMepHo B 10 pa3, 4TO HECOM3MEPUMO € BETUUYMHON MHQIAMH pyOss u
Ja)ke  pPOCTOM  YCTAHOBJEHHOIO  3aKOHOJATENbCTBOM  MHHUMYMa
3apa0oTHOM miatkl. [Ipu 3TOM pa3mep MONIUIMH, B3UMAEMBIX C POCCHICKUX
U UHOCTpPaHHBIX 3asBUTeNed, He coBianaer. Dusnueckue nuIa,
MpOKUBAIOLIUE 3a mnpeaenamMu Poccuu, UM MHOCTPAaHHbBIE IOPUIUYECKUE
JUIa, KpOME TeX, KOTOphle MPOXKUBAIOT WM HaXOAATCs B CTpaHe,
Y4YacCTBYIOIIEH B MEXAYHApOJHOM corjameHun ¢ P® o B3auMHBIX
pacuerax B pyOJIsIX, yIJIaUMBAIOT MATEHTHbIE MOLUIMHBI B MHOCTPAaHHOM
BanmoTe. Pa3mepbl 3THX TONLIWH, TPUBEACHHBIE B TMPUIOKEHUH K
[TonoxxeHHI0 O MOUUIMHAX %a MAaTeHTOBAaHUE, COOTBETCTBYIOT CpPEIHEMY
pa3Mepy  MOLUIMH, B3MMAaeMbIX 33  COBEPUICHHUE  AHAJIOTHYHBIX
IOpUANYECKUX JEWCTBUNA MATEHTHHIMH BEAOMCTBaMHU  OOJBIIMHCTBA
3apyOexHBIX cTpaH. Hampumep, 3a momady 3asBKH Ha OJHO H300peTeHHE
B3uMaercsa 100 nomrapos CIIA, 3a mpoBeAeHUE SKCIIEPTU3HI 10 CYIIECTBY
— 400 nomnapos CIIIA u T. 1.

UYro kacaeTcs MopsIKa yIuIaThl MATEHTHBIX MOIUIMH, TO OH B LIEJIOM
CYLUIECTBEHHBIX ~ M3MeHeHuil  He  mperepnen. Kak — mpasuio,
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COOTBETCTBYIOLIAs MOLUIMHA YIUIAYUBAETCSA 10 COBEPIICHUS KOHKPETHOTO
IOPUANYECKOTO  JIEUCTBUSA, YTO TMOJATBEPKIACTCS TMPUIOKEHHEM K
MPECTaBIsIeMBbIM MaTepuaiaM JOKYMEHTa, CBUACTEILCTBYIOIIETO 00
yIuiaTe TONUIMHBIL. B psife ciaydaeB yKa3aHHBIM JOKYMEHT MOXKET OBITh
MPEICTABIIEH B TEYEHUE TOIMOJIHUTEIBHOIO, KaK IPABUIIO IBYXMECSYHOTO,
cpoka. B mocimenHeM ciydae pazMep MONUIMHBI yBennuuBaercs Ha 20 —
50 mpouenToB. IlomumMHBI yNIa4MBAarOTCS B YCTAaHOBIEHHOM TOPSAKE
MyTeM TMEpeBOJa COOTBETCTBYIOIIMX CYMM Ha pacyeTHbIA CYET
opranm3anuu PocraTeHTa, OCYIIECTBISIOMIEH KOHKPETHYIO (YHKIIHIO
[TarenTHOro BegomcTBa. JIOKYMEHTOM, MOATBEPXKAAIOIIUM  YILIATY
MIOIIJTMHBI, SIBJISIETCS KOMUS TUIATEKHOTO TIOPYUYEHUS, 3aBEPEHHAss OaHKOM,
nnu kButaHnus CoOeperatenbHoro Oanka P®. I[lnaTexHblli JOKYMEHT
JCUCTBUTEIICH JJIsI TPEACTABICHUS B TEUCHUE TPEX MECALIEB C JaThl
MEepeBO/ia MONUIMHBI HA PACYETHBIN CUET YIMOJHOMOYEHHOW OpraHu3alvu.
VYKa3zaHHBI JOKYMEHT [JOJDKEH COIEPKAThb PETUCTPALMOHHBIM HOMEP
3asBKM WJIM TMaTeHTa (CBHICTEILCTBA), €CJAM OH IPEACTABIISACTCS IOCIE
MOCTYIUIEHUST  3asBKM B COOTBETCTBYIOLLYIO  OpraHHU3alHi0, |
HAaMMEHOBAHUE JEUCTBUS, 3a KOTOPOE YIJIau€Ha MOoULIMHA. [JoKyMeHT, B
KOTOpOM OTCYTCTBYIOT YKa3aHHbIE CBEJICHUS, CUMTaeTCs
HEOECUCTBUTEIbHEIM.

Buecenue 1o MHMLMATUBE 3asBUTENS MCIPABICHUM U YTOYHEHUU B
MaTepuaigbl 3asABKM, H3MEHeHHe (OopMynbl H300peTeHus, nojada
BO3DOXEHUW U  HUHBIC IOPUAWYECKUE  JCUCTBUSA, CBSA3aHHBIE C
IIPOUCXOXKACHUEM 3asBKH, MOTYT COBEpIIATHCA 3asABUTEISAIMHU JIMIIb B
npezaenax onpeneieHHbX I[laTeHTHBIM 3aKOHOM P® KOHKpPETHBIX CPOKOB,
HOCAIIIMX TpeceKaTebHbId XapakTep. Bmecrte ¢ TeM, — U 3TO HOBOE
IIOJIOKEHUE POCCUMCKOIO MAaTEHTHOIO 3aKOHOJATEIbCTBA, — YKa3aHHBIC
CPOKH, KpOME€ TpPEXI'OAUYHOTO CpOKa I IOJa4d XoJaTaiicTBa o
NIPOBEICHUU ODKCIEPTH3bl 3asiBKM Ha H300peTeHHe 10 CYIIECTBY U
IIECTUMECAYHOIO CpPOKa, YCTAaHOBJIEHHOIO JIs O0KaloBaHMs pELICHUH
AnennsiuronHo# nanarsl [lareHTHOrO BegoMcTBa B Bhicilylo MaTeHTHYIO
najaty, MOryT ObITb BOCCTAQHOBIEHbI [laTEHTHBIM  BEJOMCTBOM.
VcnoBusiME ~ MX ~ BOCCTAHOBJICHHUSI  SIBISIIOTCS: @)  TOATBEPXKICHHE
3asBUTENIEM YBAKUTCIBHOCTH IPOIYCKA YCTAHOBJIEHHOTO CpOKa; 0)
nojiaua xoxaraicTea 06 3ToM He mo3aHee 12 mecsueB co THS UCTEUCHUS
MPOMYIIEHHOT0 CpOKa, B) yIUlaTa CIENHAIbHON  MONUIMHBL. B
coorBercTBuM ¢ llomokeHuemM O TMOHNUIMHAX 3@ IIATEHTOBAHHWE 34
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BOCCTAHOBJICHHUC HpOHyH_[eHHBIX CpOKOB B3UMACTCA IIOLIJIMHA B pa3Mepe
1500py6.

Bo3Bpar ymiadeHHbIX NMOLUIMH, KaK IPaBUJIO, HE TPOU3BOJUTCH, 3a
UCKJIIOYEHUEM CIIy4aeB, KOTJa UX yIuiaTa Obljia MpoU3BEACHA B pa3Mepe,
MpEBBIIAIOIIEM  YCTaHOBJIEHHbIM  [lomokeHnem O mouUIMHAX — 3a
MaTeHTOBAaHMWE, WM KOrJa JeicTBHe, 3a KOTopoe Obula yIjaueHa
MOLIJIMHA, HE COBEPIIWIIOCh. B 3TUX ciydasx MO XOJaTalCTBY 3asBUTENS
WM TPETHETO JIMIA W3JIMINHE YIUIAY€HHAs MOLUIMHA B YCTAHOBJIEHHOM
MOPSZIKE BO3BpAIIACTCS JIMOO 3aCUUTHIBACTCS B CYET YIIATBl JPYTHX
MOIUINH, NPEeyCMOTpeHHbIX [lonoxkenneM o monuiMHax 3a MaTeHTOBAHUE.
VKkazaHHO€  XOJATalCTBO  MPEIACTABISIETCA B YIOJHOMOYEHHYIO
OpraHu3alMl0 B TEUEHHE JBYX MECSLEB HAUMHAS C JAThl IOJY4YEHUS
3asBUTEJIEM UJIM TPETHUM JIMLIOM COOTBETCTBYIOLIETO YBEIOMIICHHUS.

JIbroTel Mo ymiate MATEHTHBIX TMONLIUH TMPEAOCTaBISIOTCS JIUIIh
HEKOTOpPBIM TpaxnaHam P®, KoTopble SBISIOTCA €IUHCTBEHHBIMU
aBTOpaMH M300pPETECHUIN WJIM MPOMBIIIJIEHHBIX 00pa3lloB M WCIPAIINBAIOT
IMaTEeHT Ha CBOE€ HMs JIMOO SBIISIOTCA €IMHCTBEHHBIMH 00JIaJaTelIsIMu
MaTeHTa Ha WU300pETEHUE WK MPOMBIIIJIEHHBIN oOpaser. Tak, coriacHo .
3 IlonoxeHuss O MONUIMHAX 33 TATEHTOBAHUE OT YIIAThl MOIUIMH 3a
nojayy 3asBKH, 3a BHECEHHME B HEE W3MEHEHHMH M YTOYHEHH, 3a
MPOBEJICHUE JKCIEPTU3BI O CYIIECTBY, 3a MpeoOpa3oBaHUE 3asiBKU Ha
MOJIC3HYI0 MOJIeNIb B 3asBKYy Ha M300pETEHHE M HAaoOOpOT, a Takke 3a
MoJJIepKAaHUE MATEHTAa B CUJIE C TPETHEro MO MATHIA Toj €ro JAeHCTBUS
MTOJTHOCTBIO OCBOOOXK/IEHBI yuyacTHUKU Benukolr OTedecTBEHHOW BOWHBI U
NPUPABHCHHBIC K HUM Juna. MHBamuabl u ydvamiuecs (BOCIIUTAHHHUKH)
roCyJapCTBEHHBIX, MYHHUIUIAIBHBIX WJIA HHBIX 00pa30BaTeIbHBIX
YUPESKACHUH, peanu3yomux o0pa3oBaTebHYI0 WIH TPOPECCHOHATBHYIO
nporpaMmy o0ydeHus (3a MCKIIOYEHHEM ITOCIIEBY30BCKOM), YIIJIAYWBAIOT
yKa3aHHbIE TMONUIMHBI B pasmepe 30 MPOLEHTOB OT YCTaHOBICHHOIO
pasMepa KaXXJI0W TMOIUIMHBI. YKa3aHHBIC JIbIOTHl TPEIOCTABISIOTCS 10
XOJIaTalCTBY 3asBUTENs (MaTeHTOOOMaaaTessl) C MPEAOCTABICHUEM KOTHU
JOKYMEHTA, JAlOIIer0 MpaBO Ha JbroTy. J[eWCTBHE JIBrOT MpeKpamaeTcs
MPHU 3aKJIFOYEHUHN JIMIEH3MOHHOTO JOTOBOpa WM JOTOBOpa 00 yCTyIKe
nareHTta, Perucrpamus ykazaHHBIX JOTOBOPOB MPOU3BOIAUTCS JIMIID MOCIE
MPEJICTABJICHHS TMAaTEHTOOONagaTeNieM JOKYMEHTa, MOATBEPIKIAOIIETrO
yIUTaTy COOTBETCTBYIOIIUX MOIUIMH B TIOJTHOM 00OBEME.
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Eme Oonee xectko pemeH B [lonokeHnn O TMONIIMHAX 3a
MaTEHTOBAHHUE BONPOC 00 OTCPOYKE OT YIUIAThl MATCHTHBIX MouninH. OHa
JIOMYCKAeTCsl JUIIb B JBYX CIydasx — IO MONUIMHE 3a IMPOBEIACHUE
9KCIIEPTH3bI 3asABKM Ha W300pETEHHE IO CYIIECTBY M IO MOIIIMHE 32
MoJJiep>KaHue MAaTeHTa B CHJIE C TPEThEro IO MATHIA ToJl ASHCTBHS 3TOTO
nateHTa. Ilpm 3TOM yKa3aHHas OTCPOYKA TPEJOCTABISACTCS IO
XOJIaTalCTBY 3asBUTENS (IATEHTOOOaaTeNsl) MyTeM CHUKCHHUS pa3Mepa
MOJIeKAIIEH yIiaTe MONUTHHBI, HO He Oosee yeM Ha S50 MpoIreHToB OT ee
YCTaHOBJIEHHOTO pa3smepa. Jloruiara MONIIUHBI JO YCTaHOBIEHHOTO
pa3Mepa J0DKHA OBITh MTPOU3BEICHA JI0 UCTECUYCHHS TISATOTO TOAa ACHCTBHS
nateHTa. Ecnm mateHT He OyaeT BBIJAaH WIM €ro JAeicTBue Oymer
MPEKPAIIEHO JIOCPOYHO B TEYCHHWE YKA3aHHBIX IIATH JIET, 3asSBUTEIb
(marenTo00IaATENH) OCBOOOXKIAETCS OT JOILIATHL.

3aBepmiasi KpaTKuid 0030p OONIMX TOJOKEHHUM, CBSI3aHHBIX C
MNaTCHTHBIMU TIOOIJIMHAMHK, OTMCTUM, 4YTO II0 IOHIJIMHAaM, IIPaBHUIILHO
ytadeHHbIM 110 1 cenTsaops 1993r., nepepacuer He TPOU3BOIUTCS.

OdopMieHre MaTEHTHBIX TMpaB HAa KKIABIA W3  OOBEKTOB
MIPOMBIIIICHHOM COOCTBEHHOCTH nMeeT CBOU 0COOEHHOCTH,
00yCIIOBJICHHBIE CIIEIU(DUKON ITHX 00BEKTOB. DTH OCOOCHHOCTH, OJIHAKO,
Ooypmied dYacThl0O HE HOCAT NPUHIMIIMAIBHOTO XapakTepa H He
MPEMsITCTBYIOT TOMY, HYTOOBI pPacCMOTpPETh MOPSIOK odopmileHuUs
MaTeHTHBIX MPaB B KauyecTBE HEKOW 0000meHHO# mpoueaypbl. Cama ke
3Ta Mpolenypa MOXKET OBITh YCIOBHO pa30uTa Ha TPH JIOCTATOYHO
CaMOCTOSITCIIbHBIC CTAJMH, KOTOPHIC CBSI3aHbI C. &) COCTABJICHHUEM U
nojaueii 3asBKH; 0) paccMOTpeHHeM 3asBKU B [[aTeHTHOM BEIOMCTBE; B)
BbIJauel IMaTeHTA.

8 2. CocmaesieHue u nodaya 3asieku

3asBKa Ha BBIAAYy NATEHTA MOAAETCSl aBTOPOM, paboTojareieM Win
ux npaBornpeemMHrukamu B [larentHoe BegomcTBo P®D. 3asBka MOXeT OBITH
II0/laHa KaK HENOCPEACTBEHHO YKa3aHHbIMHM JIMIIAMM, TaK M 4epe3
MIATEHTHOI'O  IOBEPEHHOTO,  3aperucTpupoBaHHoro B  IlateHTHOM
BenoMcTBe; Pusndeckue JIMLa, MpokuBaromue 3a npenenamu PO, wim
MHOCTpPaHHbIE IOPUIMYECKHE JTUIA JTU00 UX MMaTEHTHbIE TIOBEPEHHBIE BEAYT
JeNla M0 TOJIYYEHUIO0 IIATEHTOB M MOAJAEPKAHHIO MX B CHUJIE 4epe3
MaTEHTHBIX IOBEPEHHBIX, 3aPETUCTPUPOBaHHBIX B [laTeHTHOM BegoMcCTBeE,
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€ClIi HMHO€ HEe IMPEeAyCMOTPEHO MEXIAYHAapOIHBIMU  JIOTOBOpPaMH,
YYaCTHHUKOM  KOTOpbIX  siBisiercss P®. IlomHOMOYMSI MaTE€HTHOIO
MIOBEPEHHOTO YJIOCTOBEPSIIOTCS TOBEPEHHOCTBIO 3asIBUTENS, KOTOpasi UMEET
MPOCTYI0O MHUChbMEHHYIO (opMy u He TpeOdyeT HOTapHAIBHOTO
ynoctoBepeHus. OU3nUecKUMH JUMIAMU, MPOKUBAIOIIMMU 32 IpPEleIaMu
P®, u vHOCTpaHHBIMU IOPHUINYECKHMH JIMIAMHU JOBEPEHHOCTh JIOJKHA
ObITh OdopMIIeHAa B TMOpPSAKE, NPEIYCMOTPEHHOM 3aKOHOJATEIHCTBOM
CTpaHbl, TJ€ OHA COCTaBIIAECTCA, W JICTAIU3UPOBAHA B KOHCYJIBCKOM
yupexxaenun PO, kpome ciydae, Korja Jierajausanus He TpeOyeTcs Ha
YCJIOBHSIX B3aUMHOCTH.

[larenTHast 3asiBKa COCTaBIAETCS IO CTPOrO OMNPEEICHHBIM
MpaBujiaM, OTCTYIUICHHE OT KOTOPBIX HemomycTuMo. CaMo TOHATHE
«3GasiBKa» SIBISICTCSI COOMPATEIBHBIM M OXBAaTBhIBAET COOOW PsI OTACTHHBIX
TOoKyMeHTOB. [Ipy 3TOM, €CTECTBEHHO, 3asBKM Ha W300pETEHUs, TTOJIC3HBIC
MOJIETTM U TIPOMBIIUICHHBIE 00pa3ibl HECKOJBKO OTIMYAIOTCS APYT OT
Ipyra TO COCTaBy BXOMSIIMX B HHUX JOKYMEHTOB, XOTS B IIE€JIOM
MPUHIMITHATBHBIX Pa3TU4uii MeX1y HUMU HeT. Tak, cormacHo cr. 16—17
[TareHTHOTO 3aKOHA 3asgBKM Ha BBIJAa4y IIATEHTAa Ha HW300pPETCHHE W
CBU/JICTEIHCTBA HA MOJIE3HYIO MOJIEIb JOJIKHBI COJIEPKATh!

1) 3asBneHue 0 BbIIaye maTeHTa (CBUIAECTEIBCTBA);

2) onucanue u3o0pereHus (MOJE3HONW MOJIEINHN), PACKPBIBAIOIICE €ro
C TIOJTHOTOM, TOCTaTOYHOM AJIs1 OCYIIECTBIICHUS;

3) dopmyny m300pereHus (MONE3HOW MOEIH), BHIPAKAIOIIYIO €ro
CYILIHOCTH U TTOJTHOCTHIO OCHOBAHHYIO Ha OIMCAHUH;

4) dYepTeXM W WHBIC MaTepUAllbl, €CIU OHH HEOOXOMAMMBI IS
MMOHUMAaHHUSI CYITHOCTH H300peTeHus (II0JIe3HO# MOIENH);

5) pedepar.

[Ipy wucnpammMBaHMM KOHBEHIIMOHHOTO TMPUOPUTETA K 3asiBKE
MIpUJIaraeTcs KOMHS MEPBOU 3asBKH, KOTOpas MOXKET ObITh MpPEICTaBJICHA
HE TI03/IHEE TPEX MECALIEB C JIaThl MOCTYIUICHUSI KOHBEHIIMOHHOW 3asBKU B
IlaTenTHOE BEAOMCTBO.

3asBKa Ha BBIJAYy MMATEHTA Ha MPOMBIIUICHHBIA 00pa3ell, CorjiacHO
cr. 18 IlareHTHOrO 3aKOHAa, IIOMHMO 3asBIIEHUS W  OIMCAHUS
MIPOMBIIIJICHHOTO 00pa3iia JOJKHA BKITFOYATh:
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1) xomriekT ¢ororpaduii, 0TOOpAKAIONIMX HU3ACITUE, MAKET WM
PUCYHOK, JAIOIIMX IOJIHOE JICTAIBHOE MPEJCTABICHHE O BHEIIHEM BHJIC
A3JIENUS,

2) deprex o0OMmIET0 BHIA W3JACIHs, DPrOHOMHUYECKYIO CXEMY,
KOH(EKIIMOHHYIO KapTy, €CITd OHH HEOOXOMUMBI JUIsl PACKPBITHS
CYITHOCTH TIPOMBIIICHHOTO 00pas3iia.

Kak BuamM, B cOCTaB 3asBKH Ha IPOMBIIIUICHHBIN 00pa3el] He BXOIUT
pedepat; dopmyny pa3pabOTKH 3aMEHSET TMEepeYeHb CYIIECTBEHHBIX
MPU3HAKOB MPOMBIIIICHHOTO 00paslia, KOTOPBIA SIBJISETCS COCTaBHOU
YaCTBIO ONMCAHMS.

Konkpernsie TpeOoOBaHUS K COACPKAHUIO U O(OPMIICHHUIO
JOKYMEHTOB 3asiBKHU B COOTBETCTBMU C IlaTeHTHbIM 3akoHOM PO
ycraHoBleHbl [IaTeHTHBIM BEJJOMCTBOM B YTBEPXAECHHBIX UM 29 nexadps
1992r. IIpaBwiax cocTaBlIeHUs W MOJAa4YM 3asBKH Ha BbIJIauy MMaTCHTOB Ha
COOTBETCTBYIONINE OOBEKTHI MPOMBIIUICHHONH COOCTBEHHOCTH. 3asiBIICHUE
O BBIJJaY€ TATEHTA TMPEJCTABIsAECTCI Ha pPYCCKOM s3bike. [Ipoune
JOKYMEHTHI 3asBKH TPEACTABISIOTCS HA PYCCKOM WIM APYTrOM S3bIKE, K
3asBKE MPUJIATaeTCs UX MEPEBOJ HA PYCCKUN S3BIK, KOTOPBIA MOXKET OBIThH
MPEJICTABICH HE TO3/IHEE JBYX MECSIICB IMOCIE TMOCTYIUICHUS 3asBKU B
[TareHTHOE BEeIOMCTBO. 3asBIIEHHWE O BBIJaye MATCHTA MPEICTABISETCS B
TpeX JK3eMIUIsIpax; onucanue, GopMylna, YepTEHKH U UHBIC MaTEPHUAIbI, a
Takke pedepaT NPEACTABISAIOTCS B JABYX OK3EMIUIApPAX; JTOKYMEHTHI,
npujaraeMbie K 3asBKe (IOBEPEHHOCTbH, MOATBEPKIAIOIIAS MTOJIHOMOYHUS
MATEHTHOTO IOBEPCHHOI0, KBHUTAHIMS 00 yIiare MONUIMHBI ¥ T. I.),
MIPEJICTABIISAIOTCS B OTHOM dK3eMILIsape; dhoTorpadun u3Ieiaus, MaKeTa Win
PHCYHKA MPECTABISAIOTCS B IMIECTH DK3EMIUIIpax, OCTaIbHBIC (poTorpaduu
— B JIBYX DK3EMILISPaAX.

Bce noxkymeHThI 3asiBKM TOJDKHBI OBITH 0()OPMIICHBI TAKUM 00pa3oM,
‘ITOGBI X MOXKHO 6I>IJ'IO XPaHUTh AJUTCIIBHOC BPEMA U HCIIOCPCACTBCHHO
penpoayLIMPOBaTh B HEOTPAHMYEHHOM KOJIMYeCcTBE Komuil. Kaxaplil muct
UCIIONB3YETCS TOJIBKO C OJIHOM CTOPOHBI C PACIOJOKEHHEM CTPOK
MapajyiebHO MEHbIIEH CTOpoHE JjucTa. Kaxapli JOKYMEHT 3asiBKH
HAYUHACTCA Ha OTACIBbHOM JIUCTC. I[OKyMeHTLI 3adABKH BBITIOJIHAKOTCA Ha
nucrax Oenorr Oymarm crangaptHoro dopmarta 21297 mm. Pasmepsr
Mojiell Ha JIMCTax, COJAEpKalluMX 3asBIIEHHE, omucaHue, ¢Gopmyry”
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pedepar, cnenyromue: BepxHee — 20 MM, npaBoe — 10 mm, neBoe u
HIkHee — 20MM. B kax7oM OKyMEHTe 3asiBKM BTOPOH 11 MOCIIEAYIOIINE
JMCThI HyMEPYIOTCS apaObCKUMU I pamH.

JIOKyMEHTBI ~TI€4aTaroTCs MPUEGTOM UYEPHOTO IBETA. [EKCTHI
onucanus, (opMyiasl U pedepara MeyaTaroTCs Yepe3 JiBa MHTEpBalia C
BBICOTOM 3arjaBusx OykB He MmeHee 2,1 mm. ['paduueckne CHMBOJIBI,
JATUHCKAE  HAaWMEHOBAHMs, JIATUHCKME W  Ipedyeckue  OYKBHI,
MaTeMaTH4ecKue H XUMHYeCKue (OpPMyJasl MOTYT OBITh BIHCAHBI
YepHHJIaMH, TacTo win Tyunlslo dYepHoro mnBera. He momyckaercs
CMEIIaHHOE HamucaHue QOpMya B MEYATHOM M PYKOIHCHOM BHJE.
N300pakeHust rpaduyeckux MaTepuanoB BBIOJHSIIOTCS Ha IPOYHOH,
Oenoii, rmaakoit Oymare 4epHBIMA HECTHPAEMBIMH JIMHUSIMU W IITPUXAMH,
0e3 pacTyIIeBKH U pacKpammBaHHs. Macmrad ¥ 4eTKOCTbh M300paKeHui
BBIOMpAIOTCA TaKUMH, 4YTOOBI IpPH PENPOAYHHPOBAHHU C JMHEHHBIM
yMeHbILeHHEM 10 2/3 MOXHO OBUIO pa3M4uTh BCE JeTaiu. PazMepbl Ha
yepTe)ke HE YKa3bIBAIOTCS, NMpPU HEOOXOAMMOCTH OHH IPHUBOIATCS B
OIMCaHMU.

[lepexoast K XapaKTEPHCTUKE OTICIBHBIX JIOKYMEHTOB 3asBKH,
mpeKaC BCETO OTMECTHUM, 4qTo 3aKOHOAAaTECJIIbCTBOM YCTAHOBJICHBI
KOHKpETHbIE TpeOOBaHHS HE TOJNBKO K HX OQOpPMIIEHHIO, HO U K
coziep)KaHUIO- [3asBIeHUE O BBIAYE IATEHTA MO CBOEMY CYLIECTBY €CTh
npochba 3asBuTeNns, oOpameHHas K [laTeHTHOMYy BeIOMCTBY, O
MPEIOCTABIICHUN TIPABOBOM OXpaHbl pa3padOTKe, CYIIHOCTh KOTOPOU
packphiTa B ONTUCAHUU. B 3asBIIeHUE BKIIIOYAIOTCS CBEJCHUS O HAa3BaHUH;

pa3paboTKH, O MPeanojaracMoM IaTeHTooOIagaTene, a TaKkke O
3asBHUTENEe W 00 aBTOpe, B YacCTHOCTH, yKa3bIBarOTCS WX IIOJIHOEC HMs
(HauMEeHOBaHKE), MECTOXKHUTEILCTBO (MECTOHAXOXKICHHE), aapec IS
nepenucku. Creayer MOTYEpPKHYTh, 4TO JaHHbIE 00 aBTOope (aBTOpax)
pa3paboTKu MPHUBOJATCS B 3asBICHUU B 00S3aTETLHOM IOPSIIKE, XOTS OBl
BIIOCJICZICTBUH aBTOp (aBTOPHI) OTKA3acs OBITh YIOMSHYTHIM B KauecTBE
TAaKOBOIO B MYyOJMKYyeMbIX CBelcHHUAX o0 3asBke/ [Ipumensemas B
POCCHIICKOM MaTEHTHOM 3aKOHOJATEJIhCTBE THUIIOBast (hopMa 3asBICHUS O
BbIJIaUe TAaTEHTA HE MPEIyCMaTPUBAET MeCTa JJisi 0COOOr0 YTBEPIKIACHUS
aBTOpa (aBTOPOB) O TOM, YTO UMEHHO OH (OHHM) SABJISIETCS WM, [TO KpalHeih
Mepe, UCKPEHHE BEPUT B TO, YTO SBJSICTCS MEPBBIM U JCHCTBUTEIBLHBIM
cosjaresnieM pa3pabOTKH, XOTS 3TO M mpennoiaraercsa. Kpome Ttoro,/B
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3asBJICHUM COJIEPIKATCS: a) MPOChOa 00 YCTAaHOBJICHUM JaThl IPUOPHTETA
10 KOHKPETHOH nare (Iare MOCTYIUIEHHs 3asBKH, JaTe MOJavd HepBOif
3a5BKM B CTpaHe — ydacTHule [lapmKCKOM KOHBEHLMH IIO0 OXpPaHE
HPOMBIIUICHHOW COOCTBEHHOCTH W T. 1.); 0) CBEICHUS O NAaTCHTHOM
NOBEPEHHOM; B) MHEHHE 3asBUTEISI O BO3MOXHOCTH OTKPBITOW
nyosMKanuMu CBeeHUH O pa3paboTke. 3asBICHHE MOJIMCHIBAECTCA
3asBUTEJIEM WIM MATCHTHBIM IIOBEPEHHBIM, €CIIM 3asBKa I0JACTCA 4epes
nociaeaHero. Ecim  3agBUTEns — OpPUAMYECKOE JIMLO, 3asBIICHUE
MIOATIMCBIBACTCS PYKOBOIUTEIEM OpraHu3aluu WA JIULOM,
YIOJHOMOYEHHBIM Ha 3TO; YKa3bIBacTCA JOJDKHOCTH ITOANUCHIBAIOIIETO
JIMLA, ¥ TOAIUCH CKPEIUIAETCS I1€YaThi0 OPraHU3alliH.

LleHTpaIbHBIM ~ JTOKyMEHTOM  3asiBKM  SIBIISIETCS  OIIMCAHHE
M300peTeHus, TMOJIE3HOM MOJENM WM MPOMBIIUICHHOTO o0pasia.
Onucanue JODKHO PAaCKphIBaTh CYIIHOCTh pa3pabOTKH C TIOJHOTOM,
JIOCTaTOYHOW JUIsi €€ OCYIIECTBICHUS, M MOATBEPKAATh (OPMYITY
n3obperenust  (MOJNIE3HOM ~ MOJAETH) WM COAEP)KaTh  IEpEUYEHb
CYIIECTBEHHBIX IPHU3HAKOB MPOMBIIUIEHHOTO o0Opasna. OmnwucaHue
pa3pabOTKHA COCTaBISETCS IO OINPEACICHHOW CXeMe, OTCTYIUIGHHE OT
KOTOpoil HemomycTuMo. OnucaHuss HW300pETEHHsT W TIOJIC3HOW MOJCIH
UMEIOT MPAKTUYCCKH COBITAIAOIITYIO CTPYKTYDY; OIHCaHKE
NPOMBIIUICHHOTO 00pa3lla COCTaBISETCS MO HECKOIBKO OTIMYHBIM
TIPaBUJIAM.

Onwucanue n3o0pereHust (MOJE3HOW MOJICIIN) HAYNHACTCS C YKa3aHUs
Ha3BaHUs HM300pPETCHUS W HMHICKCA PYOPHUKH ACHCTBYIOIICH peaakiuu
MexnynaponHoii mnareHtHor kiaccuukammu (MIIK), k kotopoii
OTHOCHTCSl 3asBJsieMOe H300peTeHHe (IOoJe3Hash MOJCIb), U COICPKHUT
CIIETYIOLIHE Pa3IeIbl:

— 00J1aCTh TEXHUKH, K KOTOPO# OTHOCHTCS M300peTenue (mose3Hast
MOJIEIb);

— YPOBCHb TEXHHKH;
— CYIIHOCTb U300peTeHus (MMOJIe3HON MOJICIH);

— mepedeHb (GHUryp uYepTeXel W HMHBIX MarepuaioB (eciau OHH
MIPUJIAraroTCsl);
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— CBCIACHUM, TMOATBCPKAAOIMUC BO3MOXHOCTE OCYHICCTBICHUA
n3o00perenus (MOJE3HOM MOJICITH).

He nmomyckaeTcst 3aMeHa Kakoro-nu0o paszziena ONMUCAHUS WIH €ro
YacTU OTCBUIKOM K HMCTOYHHMKY, B KOTOPOM COJepXaTcsi HeoOXOIuMbIe
CBEICHUSI, HAIIPUMEP K JIMTEPATYpHOMY HCTOYHHMKY, OIMCAHUIO K paHee
MMOJAAHHOM 3as1BKE, K OMMCAHUIO K OXPAHHOMY JOKYMEHTY U T.II.

HaszBanue nzo0petTeHus (M0JIC3HOW MOJIENN) TOKHO ObITh KPaTKUM
Y TOYHBIM, CBSI3aHHBIM C €r0 Ha3HAUYE€HHEM, COOTBETCTBYIOIIMM CYIIIHOCTH
n300petenus (MOJIC3HOM MOJIENN) |, KaK MPABHJIO, OTIPEICICHHOW PyOpHKe
MIIK. Ha3Banuwe wu3naraercs a €IMHCTBEHHOM YHCIIE, KpOME CIIydaes,
KOrJa ymoTpeOssieMblii TEPMHH HE HWMEET CIUHCTBEHHOrO YHucia J00
OTHOCHUTCSI K XHUMHYECKHMM COCIMHEHHUSM, OXBaThIBAEMBbIM  OOIIEH
CTPYKTYpPHO (hOpMYJIOH.

B pasnmene omucanus «O01acTh TEXHUKH, K KOTOPOH OTHOCHTCS
n3o0perenue (MoJie3Hass MOJIENbB)» YKa3bIBAeTCs O0JIACTh MPUMEHCHUS
pazpabotku. Eciu Takux obsacteil HECKOJIBKO, YKa3bIBAIOTCS T€ 00JIaCTH,
B KOTOPBIX pa3pabOTKa MOKET MPEUMYIIECTBEHHO PUMEHSTHCA.

VpoBeHb  TEXHMKHM  DPACKpHIBACTCSI B  ONHCAHUM  IIyTEM
XapaKTePUCTHKH  aHAJOroB H300peTeHHst (MOJNIE3HOW  MOAeiH), C
BBIZICJICHHEM CpEId HHX aHajiora, Haubosiee OJM3KOTO K HM300pETEHHIO
(mone3Ho#t MoOJENM) MO COBOKYITHOCTH INPH3HAKOB (IIPOTOTHII). AHAIor
n300pereHus (MOIe3HOI MOJIeIN) — 3TO CPEJCTBO TAKOT'O )K€ Ha3HAYCHUS,
M3BECTHOE U3 CBEJICHUH, CTABIINX OOIEAOCTYITHBIMH /10 1aThl IPUOPUTETA
n300pereHus (MOJIe3HON MOJIEIIH), M XapaKTePH3YIOLIeecs: COBOKYITHOCTBIO
MPU3HAKOB, CXOJHBIX C COBOKYIHOCTBIO CYIIECTBEHHBIX IPHU3HAKOB
n3o0pereHus (mone3Hoi mMonenu). [Ipu ommMcaHWM KaXKAOTO W3 aHAJOTrOB
npuBoOAATCA OuOIMOrpaguuecKkue JaHHbIE WCTOYHHMKA HH(pOpMAIMH, B
KOTOPOM OH pAacKpbIT, NPH3HAKH aHAJIOra C yKa3aHWEM TeX U3 HHX,
KOTOpBIE COBMAJAIOT C CYHIECTBEHHBIMH MpPU3HAKAMU 3asBISEMOTO
n3o0pereHust (MONE3HOM MOJENH), a TaKkKe YKa3blBAIOTCS IMPUYHHBI,
NPEIATCTBYIOIINE TONTYYEHUIO TpeOyeMOro TEXHHYECKOrO pe3yibTara.
Ecnu aHamoroB HECKOJIBKO, TO MOCIEHUM OMHMCHIBACTCS IIPOTOTHII.

B paznene «CymHocTs n300peTeHus (101e3H0M MOEIH)» NOAPOOHO
packpbIBaeTCsl 3ajJada, Ha PEIICHHE KOTOPOil HAMpaBlICHO 3asBISCMOC
n3o0perenue (Moe3Has MOJIENb), & TAKXKE OMUCHIBACTCS TOT TEXHUYCCKUN
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pe3yabTar, KOTOPHIH MOXKET OBITh MOJy4eH INPH €€ OCYIIEeCTBICHUU. B
9TOM  paszene  YKa3blBalOTCS  BCE  CYLIECTBEHHbIE  NPHU3HAKH,
XapaKTepU3yollne pa3paboTKy, C BbI/IEJIEHUEM IIPU3HAKOB,
OTJIMYUTEIBHBIX OT MpOTOTHNA. B omucaHuu AOMKHO OBITH IMOKa3aHO
HaJIM4ue IPUYUHHO-CIEACTBEHHON CBA3M MEXIY COBOKYIHOCTBIO
CYUIECTBEHHBIX IMPHU3HAKOB 3asBISEMON pa3padOTKU U €€ JOCTUTaeMbIM
TEXHUYECKHM pe3ylbTaTOM. I[IpM pacKphITUM CYIIHOCTH H300peTeHUS
(mone3Ho#t Momenu) pEeKOMEHAYeTCs yKa3blBaTh M JIPYTHE H3BECTHBIC
3asiBUTENI0 BUABI TEXHUUYECKUX DPE3YJIbTaTOB, B TOM YHCIIE B YaCTHBIX
Cllydasix, B KOHKpPETHBIX (opMax ero BBINOJHEHUS WM MPU OCOOBIX
YCJIOBUSIX UCIIOIb30BaHMS./

TexHUYecKUi pe3ynbTaT MOXKET BBIPAXaTbCs, B YaCTHOCTH, B
YMEHBUICHUU KPYTSILIErocsi MOMEHTa, B CHUKEHUHU K03 (puiineHTa TpeHus,
B MPENOTBPAILIECHUN 3aKIMHUBAHUSA, CHU)KEHUU BUOpAIMM, MOBBIIECHUU
MIPOTUBOOITYXO0JIEBOM aKTHUBHOCTH, JIOKaJIN3aluu JICUCTBUS
JeKapCTBEHHOro npenapara u T. 1. /[lepedeHp Guryp uepTexeil U MHBIX
MaTepHalioB Kak OCOOBIA pa3/ieln OMHCaHUS KpoMe IMepeyHs BcexX (QUuryp
rpaduuecKux N300pakeHUIl JOJDKEH COoepKaTh KpaTKoe yKa3aHHE Ha To,
4T0 M300paKEHO Ha Kaxaol wu3 HHUX. Ecam mnpencraBieHbl WHBbIC
MaTepHabl, MOSCHSIIOIINE CYIIHOCTh M300pETEHMs], IPUBOJUTCS KpaTKoe
MIOSICHEHHE UX COJEpKaHUS.

B paspene «CBelleHMs, MOATBEPXKAAIOIINE  BO3MOXHOCTh
ocylecTBiIeHusT H300peTeHus (MOJNIe3HOM Mojenn)» 000CHOBBIBACTCSI
BO3MOXKHOCTh TOJIYYCHHUS YKa3aHHOTO B pasjene «CyIHOCTh H300peTeHHs
(mone3Hoit  MopmenM)»  TEXHUYECKOTO  pe3yibrara.  Bo3MOXHOCTH
OCYIIECTBIICHHUS Pa3pabOTKH, CYIIHOCTh KOTOPOW XapaKTepH3yeTcsi C
UCTOJb30BAHUEM  TMPHU3HAKA,  BBIPAKCHHOTO  OOIIUM  TOHSTHEM,
HOJTBEP)KAAETCS JMOO OINMUCAHUEM HEMOCPEACTBEHHO B Marepualiax
3asBKM CpEACTBA U pealM3aliyd TaKOro MpPU3HAKA M METOJOB €ro
NOoJy4eHHs, JUOO yKa3aHWeM Ha H3BECTHOCTh TAaKOro CpPEACTBA WIIA
METOZa €ro TmodydeHus. [Ipy HCHOMB30BAaHMU JJIi  XapaKTCPUCTUKU
pa3pabOTKK KOJIMYECTBEHHBIX MTPU3HAKOB, BBIPAKCHHBIX B BUJIC HHTEpBaIa
3HAYCHHUsS, T[IOKA3bIBACTCS BO3MOXKHOCTH TIOJYYCHHUS TEXHHYCCKOTO
pe3ynbTara B 3ToM uHTepBaje. s obecredeHuss MaKCUMaIbHOTO 00beMa
MpaB UHTEPBAJI 3HAYCHUH 11€1ecO00pa3HO BHIOUPATh MCXOJS U3 YCIOBHUS
OTCYTCTBUSI 3a €ro MpejeiaMd BO3MOKHOCTH TIONYYCHHsS YKa3aHHOTO
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TEXHUYECKOTO pe3ylibTaTa. BO3MOKHOCTh OCYIIECTBICHUS H300pETCHHUS,
OTHOCAILErOCs] K IITaMMY MHKPOOPTraHHM3Ma, KyJIbType KIETOK WIM K
croco0y, B KOTOPBIX OH HCIIOJIb3YeTCs, MOATBEPKAACTCS YKa3aHUSIMHU Ha
TO, KaKk WJIH TJI€ MOXET OBbITh MOJY4YeH COOTBETCTBYIOIIMNA IITaAMM.
BO3MOXHOCTh TMOMY4YeHHs] IITaMMa MOXET OBITh TIOATBEPXKICHA, B
YaCTHOCTH, NPEACTABICHUEM  JIOKYMEHTa O JNENOHUPOBAHNH,
oQOpMIIGHHOTO B  YCTAaHOBIIGHHOM  TMOpSAKE, TMpPH O3TOM  JaTa
JIETIOHMPOBAHUS JJOJKHA MTPELIECTBOBAT JaTe MPUOPUTETA U300PETEHUS.

CtpykTypa oOmucaHHs TMPOMBIIUIEHHOTO O00pa3la B MPUHITUIE
COBITAJae€T CO CTPYKTYPOH OMHMCaHUs H300peTeHus (MOJE3HOW MOJIENH),
XOTd Ha3dBaHUA OTACJIIBHBIX Pa3/iCJIOB U HC COBJIAAArOT. HaHpHMep, pasaci,
B KOTOPOM TPHBOJATCS OOIIENIOCTYITHBIE CBEIEHUS O CPEICTBAX TOTO K
Ha3HA4YCHMHSI, Ha3bIBACTCA HE «YPOBCHB TCXHUKU», a «AHnaioru
MPOMBIIIICHHOTO 00pa3iia, B TOM YUCIIe OJIVMOKAWIIHMA U3 HHUX», a pasJiel,
MOCBALICHHBIN peanu3auuu pa3paboTKu, HUMeHyercs He <«CBeieHus,
MOJITBEPKIAIONINE BO3MOXKHOCTh OCYHIECTBICHHS», a «B03MOXHOCTH
MHOTOKPAaTHOTO  BOCIPOM3BEeACHHs».  Kpome  TOro,  OmmcaHue
MPOMBIIIICHHOTO 00pasiia 3aBepiiaeTcsi MPUBEICHHEM COBOKYITHOCTH €TI0
CYIIECTBEHHBIX NMPU3HAKOB B YAaCTH, ONpPEACISIONEel 00beM ero npaBoBoi
oxpanbel. HekoTopple ocoObie TpeOOBaHHMS TPEABABISIIOTCS H K
COJICP)KAHUIO OTACIBHBIX pa3nesioB. Hampumep, B pasaene OmucaHuUs
«AHAJIOTH TPOMBIIIICHHOTO 00pasla» OMOJHUTEIFHO OTPaKatOTCs
TEH/ICHIIUH Pa3BUTH TOM 00JaCcTH Xy10)KECTBEHHOI'O KOHCTPYHPOBAHHUS, K
KOTOPO# OHM OTHOCATCA. / BaskHOM 4acThiO 3asBKM Ha BbIJA4y MAaTCHTA Ha
n3zo0pereHue (MOJIE3HYIO MOJIENb) sBisieTcst (opMmylia H300peTeHHS
(monme3Ho# Mojenn), KOTOpas OImpeaeiseT 00beM IMPaBOBOH OXpaHBbI,
Hpe[[OCTaBHHeMOfI IIaTECHTOM Ha I/I306peTeHI/Ie WM CBUACTCIIBCTBOM Ha
MOJIE3HYI0 MOZIeNb. B opmyIte mpuBOIUTCS XapaKTeprCcTUKa pa3pabOTKH,
BbIpaKarolias ee CymHocTs. dopmysna H3naraercs B BUAEC JIOTUYECKOIO
ompezenaeHus: n300pereHus (MOJIE3HONH MOJICNIM) COBOKYITHOCTBIO BCEX €ro
CYIIECTBEHHBIX IpH3HAKOB. llpu3Haku B (opmyse BBIpaXaroTcsd TaKUM
00pa3oM, 4TOOBI 00ECTIEYNTh BO3MOXHOCTh MX UIACHTU(UKAIUH.

[To cTpykType hopmyna MOKET OBITH OHO3BEHHOM, T. €. COCTOAIICH
U3 OJHOTO ITYHKTa, MJIM MHOTO3BEHHOM, T. €. COCTOSIIEH M3 HECKOJIBKUX
MYHKTOB, KOTOpBIE HAXOIATCA JAPYyr C JAPYroM B OINpeAeTIeHHOU
3aBucuMocTd. OHO3BEHHAsT POpMyIia IPUMEHSIETCS ISl XapaKTePUCTUKA
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OJTHOTO HW300pPETEHUS] COBOKYITHOCTBIO CYIICCTBEHHBIX TPU3HAKOB, HE
UMEIOIICH Pa3BUTHS WM YTOYHCHUS IPUMEHUTEIBHO K YaCTHBIM CITydasM
€ro  BBIMOJIHEHUS WM UCIOJIb30BaHUS. MHOro3BeHHas (opmyia
OPUMEHSICTCS ISl XapaKTePHCTUKU OJHOTO HM300peTeHus (IoJe3HoM
MOJIEJIM) C pa3BUTHEM | (WJIKM) YTOYHEHHEM COBOKYITHOCTH €rO
CYIIECTBEHHBIX TPU3HAKOB TMPHUMEHHUTEIBHO K YAaCTHBIM  CJIy4asm
BBIMOJIHCHUSI WM HCIOJb30BaHUs M300peTeHus (MOJIe3HOW MOJCITH) WIIH
JUTSL XapaKTePUCTUKH IPYIIBI H300peTeH i (MT0JIE3HBIX MOIETICH).

MHoro3BeHHast (GopMylia, XapaKTepHus3yiollas OJHO H300peTeHHe
(mone3Hyro MoJIenb), UMEET OAWH HE3aBHCHUMBIA ITYHKT M CICAYIOLIHA
(cmemyromme) 3a HHMM 3aBUCHMBIA IyHKT. MHOro3BeHHas (opmyIa,
XapakTepHu3yollas TPYyNIy W300peTeHuil (MOJNIe3HBIX MOJeNeii), uMeeT
HECKOJIbKO HE3aBUCHMBIX IYHKTOB, KaX/Iblil U3 KOTOPBIX XapaKTEpHU3yeT
ofHy U3 pa3paborok rpymnmsl. [Ipu 3ToM Kaxaoe nzodpereHue (monesHas
MOJICTIb) TPYHIIBI MOXET OBITh OXapaKTEepU30BaHO C MPUBJICYCHHUEM
3aBUCUMBIX ITYHKTOB, IOAYNHEHHBIX COOTBETCTBYIOLEMY HE3aBUCHMOMY.

B HesaBucHMBIE TYHKT (OpPMYNIBI BKIIOYAETCSI COBOKYITHOCTH
CYIIECTBEHHBIX MPU3HAKOB, JOCTATOYHBIX I TMOJTYYEHUS TEXHUYECKOTO
pe3yibTaTa, MPOSBISIONIETOCS BO  BCEX  CIydasX, Ha KOTOpbIE
pacmpocTpaHseTcs HCIpalMBacMblii  00beM TpaBoBoi oxpaHbl. OH
COCTOMT, KakK IMpPaBUJIO, W3 OrPAaHUYUTEIBbHOW YacTH, BKIIFOYAIOLIECH
CYIIIECTBEHHBIC MMPU3HAKHU, COBMAAIONINE C TPU3HAKAMU MTPOTOTHUIIA, B TOM
quclie POJOBOE TOHSITHE, OTpPaKaIollee Ha3HAuYCHUE U300pETeHUs
(mome3no#  MoAenW), H  OTIMYUTEIBHONH  YacTH,  BKJIIOYAOMLICH
CYIIECTBCHHBIC MPHU3HAKU, KOTOPBIE OTIMYAIOT pa3pabdOTKy OT Hambolee
OJIM3KOro aHajora.

[Ipu cocraBieHWHM HE3ABUCUMOTO TMYHKTAa (QOPMYIBI  TOCIE
U3JIOKCHUSI  OrPAHMYMTENILHOM  YacTH  BBONUTCS  CIIOBOCOYETAHUE
«oTiaMyarommiicss (eecs) TeM, 4YTO», HEMOCPEICTBEHHO IIOCIIE KOTOPOTrO
U3JIaraeTcsl  OTIMYMTENbHAs 4YacTh. [IpUMEpoM  MOXET  CIY)XXHUTb
cienyoomas mpocteimas gopmyna: «Croco0 H3rOTOBJICHUS TMEYATHBIX
CXeM, 3aKJIFOYAIOLIMICS B TOM, YTO Ha 3apaHee 3arO0TOBJICHHYIO MATpHILY,
UMCIOLIYIO pelibe(HBIC TOKOMPOBOMSIINE JIOPOXKKH, TalbBaHHYSCKHM
IyTeM HAHOCAT CJIOW MEIM, KOTOPBIH 3aTeM IEpeHOCAT Ha MOMJIOXKKY,
OTJIMYAIOLIMKCA TEM, 4YTO IIepel] IMOKPBITUEM MAaTpULy CMadHuBaroT
PAacTBOPOM XPOMCO/ICPIKAIIETO COSTUHECHHS.
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B oraenpHBIX cilydasx, B YAaCTHOCTH IIPU COCTaBJICHUU (POPMYII
WHJUBUIYAIbHBIX COEJUHEHUMN, IITAMMOB MHUKPOOPTaHU3MOB, KYJIBTYP
KJIETOK pacTEHUH U )KUBOTHBIX, IPUMEHEHUH pPaHEe U3BECTHBIX YCTPOUCTB,
Croco0OB, BEIIECTB M IITAMMOB [0 HOBOMY Ha3HAUE€HUIO, a TaKkKe
n300peTeHuil, He MMEIOUIMX aHaJoroB, OHMU HE MOJAPa3ACISAI0TCS Ha
OTPAaHUYUTENBHYIO U OTJIMYHUTEIIbHYIO YACTH.

B 3aBucuMblii TyHKT (OpMYNBI  BKJIIOYAIOTCS  CYIIECTBEHHBIC
MPHU3HAKK, XapaKTepu3ylolme wu300peTcHre (MOJE3HYI0 MOEIb) B
YACTHBIX CIIy4asX €ro BBINOJHEHUS WM WCIOJIb30BaHUs. 3aBUCHMBIN
IOYHKT (GOpMyNbl BKIIOYaeT B ceds PpOJOBOE MOHITHE, OTpa)karoliee
Ha3HaYCHUE pa3pabOTKH, H3JIOKEHHOE, KaK IPaBUIIO, COKPAIICHHO IO
CPaBHEHHIO C NPHUBCICHHBIM B HE3aBUCUMOM IIYHKTE, M CCBUIKY Ha
HE3aBHCUMBIH M (WJIM) 3aBUCUMBIA MYHKT (IIYHKTBI), K KOTOPOMY OHO
oTHOcUTCs. [IpM TMOJYUHEHHOCTH 3aBHCHUMOIO ITYHKTa HECKOJIBKUM
OyHKTaM (QOPMYJbl CCHUIKM Ha HUX YKa3bIBAIOTCS C HCIIOJIb30BAHUEM
aNbTEpPHATUBBI. HBIMH ClIOBaMH, B Ka4yeCTBE MPOTOTHUIA pPEIICHHUI,
PacKpbIBaCMbIX B 3aBUCHMBIX ITYHKTaX (POPMYJIbI, BBICTYIIAET TO PELICHUE,
KOTOPOE  OXapakTepU30BaHO B HE3aBUCHMOM  HIH  JPYrom
NPEALICCTBYIONIEM MyHKTE (POPMYIIBL. DTO TO3BOJISIET HE BOCIIPOU3BOIUTH
BCC TPH3HAKH, yXKE OTPAKCHHBIC B HE3aBUCHMOM WJIM HMHOM ITyHKTE
(bOopMyJIBI, @ OTPaHUYUTHCS OOIIMM yKa3aHUEM THUIA: «YCTPOMCTBO 1o m-1,
oTiIMYaromieecss  TE€M, ~ YTO ~ MAaTPHIy  CMa4yMBalOT  PacTBOPOM
IBYXPOMOKHUCIIOTO ~ Kanmusi ¢ KoHueHTpauueid 1 r/m». [lomumo
PAacCMOTPEHHBIX JOKYMEHTOB B COCTaB 3asBKH Ha BBbIJauy HaTeHTa Ha
n3o0pereHue (CBHICTENLCTBA HA TIOJNIE3HYIO MOJEIb) MOTYT BXOJHTH
YEPTe)KH M HHBIE MaTepualbl, €CIM OHW HEOOXOAWUMBI ISl TOHHMAaHUS
CYIIHOCTH, U3JI0KEHHOTO B onrcaHuu. OHM JTOJDKHBI OBITH COTIIACOBaHbBI C
TEKCTOM OIHCAaHUs, a MPEICTABISIFOTCS B BUJE TPpadHUECKUX MaTepHAIOB
(cobcTBeHHO UepTexel, cxeM, rpagUKOB, PUCYHKOB H T. 11.), poTorpadui,
Ta0JuUI, AMarpaMM | T. 1. PUCYHKH TPEICTaBISIOTCS B TOM Cily4ae, eCiu
HEBO3MOYKHO MPOMJUTIOCTPUPOBATH ONMUCAHUE Pa3pabOTKU YepTEeKAMHU WITH
cxemamu. Dotorpapuu NPEACTABISAIOTCS KaK JOMOJHEHHE K JPYTHM
BUIaM rpadUuecKhX MaTephajioB. B mpaBoM BepxXHEM YIily Ka)IOro
aucTa TpadUuecKuX MarephaoB YKa3bIBaeTCs Ha3BaHHE H300pETCHUS
(mone3Hoi MoTENN).
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Haxkonern, B coctaB 3asBKM Ha u300perTeHHE (MOJE3HYIO MOJICIb)
BXOAWT pedepar, MPEeACTaBIAIOMUA COO0N COKpaICHHOE H3JI0KCHHE
COJZICpKaHUsl OMHMCaHUsT U300peTeHus (MMOJIE3HOW MOJIENH), BKIIOYAOIIEe
Ha3BaHUE, XAPAKTEPUCTHKY OOJACTH TEXHUKH, K KOTOPOH OTHOCHTCS
n3o0perenue (mose3Has Mojesb), u (MK) 00JacTh €ro MPUMEHEHUS, SCITU
3TO HE SICHO W3 Ha3BaHWs pPa3padOTKH, XapaKTEPUCTHKY CYITHOCTH C
YKa3aHWeM JIOCTUTaeMOT0 TEXHHYeCKOoro pesynprara. CymnHOCTb
u3o0perenus (MOJIe3HOM Mojenu) B pedepare XapaKTepU3yeTcsl MyTeM
TaKoro CBOOOIHOTO U3JIOKEHUS (POPMYIIBI, TIPU KOTOPOM COXPAHSIOTCS BCE
CYIICCTBEHHBIC TPHU3HAKK HE3aBHCUMOTO TyHKTa (dopmynsl. [lpu
HEo0X0oAMMOCTH B pedepaT BKIOHalOT 4epTexk. Kpome Toro, pedepar
MOJKET COJIEPKaTh JOMOIHUTEIBHBIC CBEJICHHS, B YaCTHOCTH yKa3aHHE Ha
HAIMYME M KOJUYECTBO 3aBUCHUMBIX IYHKTOB (DOpMYIbI, rpaguuecKux
n3o0paxkeHuit, Tabmumn. Cpemnuii o0bem Tekcra pedepata — g0 1000
MeyaTHBIX 3HAKOB.'

B cocraB 3asBKkM Ha BbIJady MaTeHTa Ha MPOMBIIUICHHBIH 00pasery
BKJIIOYAETCS KOMIUIEKT QoTrorpaduil H3Aenus, MakeTa WM PUCYHKA,
KOTOPBIN SIBIISIETCSI OCHOBHBIM JOKYMEHTOM, coziep KaIm
1300pa3uTENbHyI0 HHPOPMALIMIO O 3asBISIEMOM MPOMBIIUIEHHOM 00pasie
U TIO3BOJIAIONIEM OIPENEINTh O0BEM €ro mpaBoBOM oxpanbl. W3nemue
JIOJDKHO  OBITH  coTOrpadpoBaHO MOJHOCTHIO TPU  PABHOMEPHOM
OCBEIICHMM Ha HEWUTpanbHOM (oHe, 0e3 TOCTOPOHHHX IPEIAMETOB.
XyI10’)KECTBEHHO-KOHCTPYKTOPCKHE PEIICHUS W3JeNUN ONeXIbl U 00yBU
JOJDKHBI OBITH coTOrpaduMpoBaHbl Ha MaHEKCHIIUIC (MaHEKEHIIHMKE),
BO3pacTHas Trpylna U aHTPONOMETPHYECKHE JaHHBIC KOTopoi (pasmep,
poCT, MOJHOTA) COOTBETCTBYIOT IOJOXEHHBIM B OCHOBY pa3pabOTKH
JTaHHBIM.

XyI0KECTBEHHO-KOHCTPYKTOPCKOE ~ peIlieHHe, OTHOCsImeecs K
KOMIUIEKTY (HaOopy) u3/enuii, TOKHO OBITh MpeAcTaBieHo (ororpadpueii
obmrero Buma kKomruiekta (Habopa), a Takxke (HoTorpadusMH OTAEITBHBIX
U3JENUH, BXOIAIIMX B KOMIUIEKT. Kaxnplii BapuaHT NPOMBIIUIEHHOTO
oOpasma JOJDKeH OBITh  TMPENCTAaBIIEH  OTHACIBHBIM  KOMILICKTOM
¢dororpaduii. 3asBKa IOMHKHA COAEp)KaTh yepHO-Oenbie QoTorpaduu
o01ero Buja MPOMBIIUICHHOTO 00pasia B pakypce 3x4 cMm cnepenu, BUAbI
ClieBa, CIpaBa, C3aJId, a NMpPU HEOOXOIMMOCTH — CHM3Y, cBepxy. s
W3JICNINN 3aKPBIBAIONIMXCS, CKIIQIBIBAIOIINXCS, TPAHCHOPMHUPYIOIIUXCS U
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T. JI., HalpUMEP XOJIOAWILHUKH, Tele(hOoHHbIe OyIKH, MBUIECOCH U T. II,,
npunararTcs ¢ororpadbuu U3ACIUNA B OTKPBHITOM M coOpaHHOM Bujue, B
TEX CIy4asX, KOTJa IIBETOBOE PEIICHHE W3JENUs SIBISETCS OIHUM U3
CYIICCTBCHHBIX TMPH3HAKOB IPOMBIIICHHOT0 o0pa3iia, IO/HKHA OBITh
MPUJIOKEHA OJiHA [[BeTHAsi oTorpadust oOImero Buaa u3Aenus, caaia mwin
cxeMa I[BeTOBOro pemieHUs. Dotorpaduu NpEACTABIAIOTCS Pa3MEpoOM
18x24 cm. [Ins HeOonpmmMx MO TabapuTraM H3ACTUNA WM MaKETOB,
HAIpUMEp HapYYHBIX (KapMaHHBIX) YacOB, MUKPOKAJIbKYISATOPOB H T. II.,
MOTYT OBITH IpeacTaBieHbl potorpaduu pazmepom 13x18 mim 9x12 cwm.
dororpaduu u3AeIU, MaKeTa WM PUCYHKA OOIIETr0 BHJIA MPEICTABIISIOT
B IIIECTH IK3EMILIAPaX, a OCTAIbHBIE oTorpaduu — B IBYX IK3EMILIIpPaX.

Kpome kommiekta  ¢otorpadmii B cocTaB  3asBKH  Ha
MPOMBIIIICHHBII 00pa3en npu HEOOXOJUMOCTH MOTYT BXOJUTH YEPTEK
o0mIero BUAAa W3MENWsS WIA TPHHIUNHAIbHAs KOMIIOHOBOYHAS CXEMa,
KOH(EKIIMOHHasT KapTa, T. €. 00pa3lbl TEKCTUJIBHBIX, TPUKOTAKHBIX
MaTepHaJIOB, KOXH, (QYPHUTYpPBI, OTACIKH U T. M., PEKOMEHIYEMbIX IS
HU3TrOTOBJICHUSA UW3ACIHA, SPrOHOMHYCCKAsA CXEMa U T. . VYka3zaHHEBIE
JTOKYMEHTHI JOJDKHBI COJAEP)KaTh JOMOJHUTEIBHYI0 HH(POPMAIUIO O
3asIBIISIEMOM XyJI0’)K€CTBEHHO-KOHCTPYKTOPCKOM pelieHuy, HE
comepxaimrytocsi B Qotorpadusx, HO OTHOCANIYIOCA K CYIIECTBY
XYI0KECTBEHHO-KOHCTPYKTOPCKOTO PEIICHUS,

K 3asBke Ha BbIauy maTeHTa Ha U300peTeHHE, MOJIE3HYI0 MOJEIb
WJIM TIPOMBIIIUICHHBIN 00pa3el] mpuiiaraetcs T0KyMEHT, MTOATBEPIKIAFOIIHIA
yIUIaTy TMONUIMHBI B YCTAHOBJICHHOM pa3Mepe WIM OCHOBAHUS IS
OCBOOOKICHHSI OT YIUIATHl TONUIMHBI, a TaKKe JUIsi yYMEHBIICHUS ee
pa3Mepa. YKa3aHHBI JOKYMEHT MPEACTAaBISAECTCS OJHOBPEMEHHO C
3asiBKOUM WJIM HE TMO3JHEE JIBYX MECSAIEB C JaThl MOCTYIUICHUS 3asBKH. B
cooTBeTcTBUM ¢ [lomojkeHreM o MONIIMHAX 3a MaTEeHTOBaHUE 3a MOoJady
3asiBKM Ha BBIJAUy MATEHTA HA H300pETeHNE B3MMAETCS TONLIHHA:
* 3a3asiBKy Ha 0JHO M300pereHue — B pazmepe 800pyo.;
* 3a 3asgBKy Ha rpynny uzobperenuii — B pazmepe 800 py6. u
nononuutenbHo 200 py0. 3a Kakaoe M300peTEHHE CBBIIIE
OJIHOTO, 3a moJavy 3asiBKM Ha Bblgadyy cBuaeTenbcTBa PO Ha
IOJIE3HYIO MOJIE b B3UMAETCS MOUUINHA!

* 32 3asgBKY Ha OJIHY MOJIE3HYIO Mojiesib — B pasmepe S00pyo.;
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* 32 3asABKYy Ha TPYIITY MOJE3HBIX Mojaeneid — B paszmepe 500
py6. u nomomuutensbHo 100 py6. 3a KakIylo TMOJIE3HYIO
MOJIEJIb CBBIIIE OJHOM.

* 3a 1mojayy 3adBKM Ha Bpiady nareHta PO Ha
MPOMBIIICHHBIN 00pa3en M SKCHEPTH3y €€ IO CYIIECTBY
B3MMAaeTCs MONUITHHA!

* 3a 3aj4BKy Ha OJIMH BapHaHT NMPOMBIIUICHHOTO 00pa3ia — B
pasmepe 2000py6. (B Tom uucite 500 py0. 3a momady 3asBKH
u 1500py0. 3a ee FKCIEPTU3Y MO CYIIECTBY);

* 3a  3aiBKy, COJIEpXAalIyl0  HECKOJBKO  BapUaHTOB
IPOMBIIIICHHOTO o0pasua, — B pasmepe 2000 py6. u
nononauteapbHo 900 pyo6. (coorBerctBeHHo 100u 800), eciu
3asBKa COJEPKUT OT JABYX JO JECSATH BapuaHToB, win 1600
py6. (coorBerctBenHo 100 u 1500), ecnmu oHA COACPIKUT
CBBIIIIC JCCATH BApUAHTOB MPOMBIIIIJICHHOTO 00pasia.

§ 3. PaccMompeHue 3asi6KU 8 nameHmMHoOM eedoMcmee

a. DopManbHas 3KCnepTn3a 3asiBKN

IToctynusmue B IlaTeHTHOE BEAOMCTBO 3asiBKM PETUCTPUPYIOTCS U
HepelarTes Ha dKenepTusy. [IpaBuia mpoBeneHus KCIEpTU3bl 3asiBOK Ha
n300peTeHue, TOJIE3HYI0O  MOJAEIb M INPOMBIIUICHHBIH  0Opaser
CYIIECTBEHHO OTJIMYAIOTCS APYT OT Apyra. Eciu 3asBku Ha n300peTeHus u
NPOMBIIIICHHBIE ~ 00pa3lbl  MPOBEPSAIOTCS KaK C  TOYKH  3pPEHHUs
IIPaBWJIBHOCTH MX COCTaBJICHUS, TaK U C TOYKU 3PEHHUSA MX CYIIECTBA, TO
[P DKCIIEPTU3€ 3a8BOK Ha IIOJE3HBIE MOJEIM IIPOBEPKA COOTBETCTBHUS
3asBJICHHOTO  PEIICHHA  YCTAHOBJICHHBIM  3aKOHOM  KPHUTEpHUAM
MATEeHTOCIIOCOOHOCTH He ocyllecTBiseTcs. B cBoro ouepens, npasuia
HKCIEPTHU3bI 3aIBOK HA U300pETEHHS U POMBIIUIEHHbIE 00pa3Libl TAKXKE HE
coBIaaawT. Ecnmu B OTHOLICHMM 3asBOK Ha MPOMBIIIJICHHbIE 00pas3Ibl,
YCIEUIHO Mpolenuux (OpMaIbHYI0 3KCIEpPTH3y, OSKCIEpTH3a IO
CYIIECTBY NPOBOIUTCA 0€3 KaKuxX-THOO0 HU3BATHA M JIOTOIHUTEIbHBIX
YCIIOBHHM, TO 3asBKM Ha N300peTEeHUs MOABEPTatoTCs MOA0OHOM 3KCIIEepTH3e
JIMIIB 110 CIEHUAIBHOMY XOJaTalCTBY 3assBUTENS WIM TPETHUX JML. TakuMm
oOpa3oM, HOBbIH [laTeHTHBIH 3akoH P ycraHaBinMBaeT: a) MPOBEPOUYHYIO
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(oTHOKEHHYIO) CHCTEMY OKCIIEPTH3bl 3asBOK HAa BbIJayy IaTeHTa Ha
n3zobperenne; 0) sSBOYHYIO (PETHCTPAIIMOHHYIO) CHCTEMY JKCIIEPTH3BI
3as4BOK Ha BblJa4y CBUACTCIBCTBA HA MOJIC3HYIO MO,Z[G.HB,? Kan(;[a;l U3 3TUX
NpoIelyp TAaTCHTOBAHUS HMMEET CBOW OCOOEHHOCTH, KOTOpbIE OYyIyT
OTpPaXXCHBI B XOAC ;[aaneﬁmero HU3JI0KECHUA.

Bce mnarteHTHBIE 3a8BKM, Kakoro Obl OOBEKTa MPOMBIIUICHHOMN
COOCTBEHHOCTM OHM HH KacalluCh, MPOBEPAIOTCS B OTHOLICHUH WX
COOTBETCTBHUSl YCTAHOBJEHHBIM (hopManmbHBIM TpeOoBaHusM. JlaHHas
JKCIIEPTH3A, KOTOpass ~ HOCHUT  Ha3BaHUE dopmanbHOU WIH
NpeABAPUTEIILHON/TIPOBOIUTCS IO €ANHBIM MPAaBHUJIaM, 3aKPEIUICHHBIM M. 1
—5 c1. 21 IlarentHoro 3akona P®. B xoxe mposenenust opmanbHON
IKCTIEPTU3bI 3asIBKH MTPOBEPSCTCS: a) HATMYNE HEOOXOAUMBIX TOKYMEHTOB;
0) NpPaBWIBHOCTh WX COCTaBJICHHS; B) OTHOCHUMOCTH 3asBJICHHOTO
NpeNoKeHUus K  O0bEeKTaM, KOTOpble MOTYT ObITh  IpPU3HAHBI
COOTBETCTBEHHO  M300pPETCHUSIMH,  MOJE3HBIMH  MOJCISAMU WU
MPOMBIIIIEHHBIMU 0Opa3uamu. Kpome toro, B pesyinbTare ¢GopMaibHOU
SKCHEPTU3bl OOBIYHO YCTAHABIMBACTCS Jara MPHOPUTETAa 3asBKU, €CIIU
TOJIBKO 3asiBUTENIEM HE HCIpalinBaeTcss Oojiee paHHHUM MPHOPUTET IO
CPaBHEHUIO C JaTOW MOCTYIUICHHsI OCHOBHBIX MaTepuaios, f f [To oOmemy
npaBuly popMaibHas SKCIepTH3a 3asBKU MPOBOJUTCS MO0 UCTEUEHUU JIBYX
MecsLEeB ¢ AaThl ee mocTymieHus B [latentHoe BemomctBo (m. 1 cr. 21
[TatentHoro 3akoHa). Takas OTCpOYKa B TPOBEACHHH DKCICPTH3BI
YCTaHOBJIEHA B MHTEPECAxX 3asBUTEIICH, KOTOPhIE B COOTBETCTBHHU cO CT. 20
[laTeHTHOrO 3aKOHa B TEYEHHE JIBYX MECSIEB IMOJIB3YIOTCS TMPaBOM
BHECEHHS B MaTepHaJIbl 3asIBKU MCIIPABICHUH U YyTOUHEHUH 0€3 N3MEHEeHHUs
cyliecTBa 3asIBJICHHOTO u300peTeHus, MOJIe3HOM MOJIETH,
IPOMBIIIICHHOTO oO0pa3ma. BmecTte ¢ TeM MO JKeNaHWIO 3asBUTEI,
BBIPOXKEHHOMY B €ro MHCbMEHHOM XojaTaiictBe IlaTeHTHOMY BeIOMCTBY,
¢dbopmanpHas SKCHEpTH3a MOXKET OBITh HadaTa J0 MCTEUEHHs yKa3aHHOTO
JIBYXMECSYHOTO cpoka. OpHako B 3TOM cllydae 3asBUTEIb C MOMEHTa
MOJIa4M TAaKOTr0 XOJaTalCTBa MO OO0INEeMy MpaBWIly JIMIIAETCs MpaBa Ha
UCIpaBlIEHUE U YTOUYHEHHE TOKYMEHTOB 3asBKH IO CBOEH WHUIMATHBE.
[IpaBaa, B OTHOLIEHHHU 3asBOK HA M300pETEHUs Yy 3asBUTENICH, MOAABIINX
JAHHOE XOJaTalCTBO, a TAaK)Ke MPOMYCTUBLIMX ABYXMECSYHBIH CpPOK Ha
HCIIPABJIEHUE U YTOUHEHUE 3asIBKU, ITa BO3MOKHOCTb COXPAHAETCS BIUIOTh
710 BBIHECEHUS pElIeHMs] IO pe3ybTaTaM 3KCIEPTU3BI 10 CYIIECTBY U MpHU
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YCJIOBUY YIUIAaThl CHeNMaIbHON nmouutiHbl B pasmepe 200py6. (4. 2 ct. 20
[TaTeHTHOTrO 3aKOHA).

Ecnru B mnpomecce  (opMalbHOM  3KCHIEPTU3BI  3asgBUTEIEM
MIPEACTABJIEHBI JIONOJIHUTEIBHBIE MaTepHalbl IO 3asBKE, B IIpoliecce
AKCIIEPTU3Bl MPOBEPSAETCS, HE U3MEHSIOT JIM OHU CYLIHOCTH 3asBJICHHOMU
pa3zpaboTku- [lomonHUTENbHBIE MaTE€pUAIbl B YacTH, H3MEHSIOLIEeH
CYIIHOCTb 3asBJICHHOM pa3pa0OTKH, HampuMep HOBbIE IPU3HAKH,
BKJIIIOYacMbie B (Gopmyny u300peTeHus (MOJIE3HOW MOJENH), WIIH
COBOKYITHOCTb CYIIIECTBEHHBIX MPHU3HAKOB MPOMBIIIJICHHOTO 00pa3ia, nmpu
paccCMOTpPEHHH 3asBKH BO BHHUMAaHHE HE MPUHUMAIOTCS U MOTYT OBIThH
o(hopMIIeHbI 3asIBUTEIEM B KAUECTBE CAMOCTOSITEIIbHON 3asBKH.

KoHKpeTHBIH CPOK, B T€YEHHE KOTOPOTO JOJDKHA OBITH 3aBEpIICHA
dbopManbHas JKcnepTus3a, [laTeHTHBIM 3aKOHOM HE YCTaHOBIEH, YTO
CIIEyeT NMPHU3HATh YITYIICHHUEM 3aKoHOAaTes. Ha ocHOBaHMM pe3ynbTaToB
(dbopManbHOW 3KCIEPTU3BI MOXKET OBITh MPHUHATO OAHO W3 CIETYIOIINX
pemenuii. Ecnmm 3asBka momaHa Ha pa3pabOTKy, OTHOCSIIYIOCS K
MAaTEHTHOCMIOCOOHBIM ~ 00BEKTaM, B COCTaB 3asBKH BXOISIT BCE
HEOOXOJMMBIE JOKYMEHTBI W OTH JOKYMEHTHI IMPAaBHIBHO O(OPMIICHBI,
BBEIHOCUTCSL TIOJIOKHUTEIFHOE peIIeHre. DTO O3HAauaeT, 4YTO 3asBKa Ha
M300peTeHNe W TPOMBINUICHHBIA 00pa3ell MPUHUMAETCS K JallbHEHIeMy
pacCMOTpEeHHIO, a 3asiBKa Ha TMOJIE3HYIO  MOJETh  CUUTaeTCA
YIIOBJICTBOPEHHOM. 3asBUTENb YBEAOMIISICTCS O TIOJIOKHUTEITHHOM PEIICHHN
(dhopManbHOW IKCHEPTU3BI U YCTAHOBICHUH MIPHOPHUTETA B COOTBETCTBUU C
3aKpeIUICHHBIMU 3aKOHOM TpaBWiIaMd. [Ipy HapylleHHHW 3asBHTEIEM
TpeOOBaHUsI €IUHCTBA Pa3pabOTKU €My MpeisiaracTcs B TEYCHHE NIBYX
MECSIIIEB C JaThl TIOJIYYCHHUS WM COOTBETCTBYIOIIETO YBEIOMIICHUS
COOOIINTh, KAaKO€ W3 COJCPXKAIIMXCA B 3aiBKE PEHICHUHA JOJHKHO
paccMaTpuBaThCs, W TPU HEOOXOJMMOCTH BHECTH YTOYHEHHS B
JOKYMEHTHI 3asBKH. [Ipyrue pemieHus, BOIISAIINE B MaTepuaibl
MEPBOHAYAIIBHOW 3asBKH, MOTYT OBITh O(MOPMIICHBI BBIICICHHBIMA
3asiBKaMu. B ciiydae, eciu 3asBUTENh B TCUCHHUE JIBYX MECAIECB IMOCIEe
MOJTyYCHHUS YBEIOMJICHHS, HAPYIIEHHH TPEOOBAaHUS €IMHCTBA HE COOOIIIHNT,
KaKoe W3 MPEIOKEHUH HEeoOXOIMMO paccMaTpuBaTh, U HE MPEACTABUT
YTOYHEHHBIX  JIOKyMEHTOB, TPOBOJUTCS  pPacCMOTpeHHE  OOBEKTa,
ykazaHHoro B ¢(opmyne mnepBbiM. /Ecmu B pesynbrate (hopmaibHOI
JKCTEepTU3bl  OyJeT yCTaHOBJIEHO, 4YTO 3asBka odopmieHa Ha
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MPEIIOKEHUE, KOTOPOE HE OTHOCUTCS K MAaTEHTOCTIOCOOHBIM OOBEKTaM,
NpUHUMAETCs pelieHne o0 OTKa3e B Bbigade mareHta/ DTO HOBOE
MOJIOKEHHE B POCCHIICKOM TATEHTHOM 3aKOHOJATelIbcTBe. PaHee maHHOE
OOCTOSITENTLCTBO CITYKHJIO OCHOBAaHHEM JUISI OTKa3a B MPHHITHU 3asBKH K
paccmoTpenno. Ha ykazaHHOe perieHne MOXKeT ObITh TTOJJaHO BO3PaXKCHHE
B AmNCUIAIUOHHYI0 TanaTy [laTeHTHOro BeJOMCTBAa B TEUYCHHE JIBYX
MCCALICB C JaTbl €TI0 IOJYUYCHUS 3asdIBUTCIICM. 3a noga4y BO3PAKCHUSA
B3uMaercs mnonuimHa B pasmepe 900 py6. BospakeHue m0MKHO OBITH
paccMOTpeHO AMNEIUISIUUOHHON NanaTod B TEUEHHE JBYX MECSIIEB C JIAaThI
€ro MOCTYIUICHHS.

ITo 3asBke, odopMiIeHHOW ¢ HapymieHHeM TpeOOBaHHN K ee
JOKYMEHTaM, 3asBUTEII0 HAMpaBJIACTCS 3alpoc C MPEIJIOKECHUEM B
TEUCHHE JBYX MECSAIEeB C JaThl €ro TONy4YeHUs TPEJCTaBUThH
WCIPABIICHHBIC WM OTCYTCTBYIOIIHME JOKYMEHTBL.. OCHOBaHUSMH IS
3ampoca MOTYT OBITh. a) OTCYTCTBHE B MaTepuayiax 3asiBKH KaKUX-JHOO
JIOKYMEHTOB M3 TepEYHCIICHHBIX B cT. 16—191larenTHoro 3akona P®;

0) BBIABJICHHE  OPraHOM,  OCYIISCTBISIONIMM  DKCIEPTHU3Y,
HEoOXOIMMOCTH BHECEHHMs] B 3asiBKy yrouHeHuil. HeoOxomumocTts
YTOYHEHUSI 3asABKH MOXET ObITh, B CBOIO oOuepeilb, oOyciomieHa: 1)
HaJIMYMEM TaKuX HEJJOCTaTKOB B O)OPMIICHUHU U COJEP>KaHUU TOKYMEHTOB,
KOTOpBIE JIE€JAI0T HEBO3MOXKHBIM MCIIOJIB30BaTh 3TH JOKYMEHTHl B
COOTBETCTBMM C HUX Ha3HAYeHHUEM; 2) OTCYTCTBUEM B JOKYMEHTax
PEKBHU3UTOB U MOANMUCEN, IPEAYCMOTPEHHBIX JEHCTBYIOLIMMHU IPABUIIaAMU;
3) ycraHOBJIEHHEM, YTO 3asBKa MOjaHa 4epe3 MaTeHTHOrO MOBEPEHHOTO,
HE 3aperucTpupoBaHHoro B IlarentHom Benomcrse PO.

HcnpaBrnenue W JOMONHEHUE 3asiBKU JOJKHBI OBITH CIIEIAaHbI
3asBUTEJIEM B JBYXMECSYHBIA CpPOK C JarTbl MojydeHus 3arpoca. llo
XOJaTaliCTBy 3asiBUTEN YKa3aHHBIH CPOK MOXET OBITh MPONJIEH MpuU
YCJIOBUM  YIUJIaThl  CHEUMAIbHOM TONIUIMHBIL. YKa3aHHas IOUUIMHA
B3UMaeTcs 3a KaKJIbli Mecsl mpoayieHus: "

a0 6 MCCAILICB C AAaThl UCTCUCHUA CPOKaA, YCTAHOBJIICHHOI'O IJI1 OTBCTA
*'s Ha 3ampoc dKcnepTu3sl, — B pazmepe 200pyo0.; »

oT 6 10 12 Mecs1eB ¢ 1aThl UCTEUCHUS TAHHOTO CPOKa — B pa3Mepe
500py0.;
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6onee 12 mecsueB ¢ natel ero ucredenus — B pazmepe 1000py6.™
JIOKyMEHT, TIOATBEPKJAIOIINI yIUIaTy WOIIIMHBI, NPEACTAaBISETCS *
BMECTE C X0/IaTaiiCTBOM O MPOJIEHUHN YCTaHOBICHHOT'O CPOKa, 3

B cinydae ecnu 3asBUTENh B YCTAHOBJICHHBIM CPOK HE MPEACTaBUT
3ampanmBaeMbple MaTepPHAIbl WIIH XOAATaliCTBO O MPOJUICHUN 3TOTO CPOKa,
3asBKa MPU3HAETCSI OTO3BAHHOM. 3assBUTENh MOJb3YeTCs MPAaBOM OTO3BaTh
CBOIO 3asBKy Ha M300pEeTEeHHUE, MOJIE3HYI0 MOJENIb WM MPOMBIIUICHHBIN
obpaserr ¥ 1o coOcTBeHHOW WHHUIMaTuBe/[IjI1 " 3TOro0 €My JOCTaTOYHO
ImogaTtrp B HaTeHTHOC BE€CAOMCTBO IIMCBMCHHOC€ 3asBJICHHUC. BaHBI/ITG.HB
YBEIOMIISIETCSI 00 YAOBIETBOPEHUHU €TO MPOCKOBI, a ACIOMPOU3BOICTBO 10
3asgBKe mpekpamaercsa. / /OkoHuaHWE (OPMATBHONH OKCHEPTHU3BI C
MOJIOKUTEIBHBIM PE3yJIbTaTOM IO 3asBKaM Ha BbIJIady IIATEHTOB Ha
n300peTeHue, MOJIE3HYI0 MOJEIb M IPOMBIIUICHHBIH 00pa3er MMeeT
pa3HbIe MPABOBBIE MOCIEACTBHUS. [[pUMEHNUTETHFHO K 3asBKaM Ha TOJIC3HYIO
MOJICJIb 3TO C.Hy)KI/IT OCHOBAHHUECM JII BBIHCCCHHUA peH_IeHI/I}I O BbIIA4cC
CBUJICTEIBCTBA. 3asBKHM HAa TPOMBIIIUICHHBIC O0pa3lbl MEpeaaroTCs s
MPOBEJICHUST JKCHEPTU3bl MO CymecTBy. UTo KacaeTcss 3asBOK Ha
M300peTeHus, TO WX JalIbHEHIIee MPOXOXKICHHE OCYIIECTBISACTCS IO
IIpaBWJIaM OTCPOYEHHOM 3KcnepTu3bl. CylIHOCTh ATUX MPABUI CBOAMUTCA K
cnenytomeMy. [lo ucreuenun 18 mecsieB ¢ gaThl MOCTYIUICHUS 3asBKH,
nporeameii GopMaIbHyI0 3KCHEPTH3Y C IMOJIOKUTEIBHBIM PE3YIbTaTOM,
[TareHTHOE BEJOMCTBO IMYOJIMKYET CBEICHHSI O 3asBKe, KPOME CIydacs,
Korga oHa oro3BaHa. CocTaB NyOJUKYEMbIX CBEICHUN OINpenenser
[TarenTHOE BegomMcTBO. JIF0OO€ NHMITO TOCHIE OMYOIMKOBAHUS CBEJICHUM O
3asiBKE€ BIPaBe O3HAKOMHTHCS C e Marepuanamu. [lo XomaTailcTBy
3asBuTensl [laTeHTHOE BEIOMCTBO MOMKET OITYyOJIMKOBAaTh CBEICHHS O
3asiBKE paHee yKa3aHHOTO CPOKa.

C natel myOJMKAIMU CBEJACHUW O 3asBKE 10 NaThl ITyOJIHKAIUH
CBGI[GHPII’I (0] BbIJA4c ImaTcHTa SaHBHeHHOMy I/1306p€T€HI/IIO
MPEAOCTABIIACTCS BpEMEHHAs npaBoBast oXpaHa B o0BeMe
onyOIMKOBaHHOU (opMyIibl. XapakTep U COAEp)KaHUE IMpPaB 3asBUTEINS B
MepUOJI BPEMEHHOW IPaBOBOM OXpaHbl H300peTeHus OyayT MOAPOOHO
pacCMOTpPEHBI HUMXKE — B pasjielie, TOCBSIIEHHOM NaTeHTHOH (opme
OXpaHbl. 371€Ch JUIIbL OTMETHM, YTO MPEAEIbHBIA CPOK NEHCTBUS JTAHHOMN
OXpaHbl COCTABIISECT TPH Toa. B TedeHne 3Toro cpoka 3asBUTENb, a TAKKE
nm000€ TPeThe JUII0 MOTYT mojaTh B [[aTeHTHOE BEIOMCTBO X0/1aTaliCTBO O



Tamenmnoe npaso - A.II. Cepzees 133

IIPOBEJEHUHN DKCIEPTU3bl 3asBKU IO cymiecTBy. Ecim xonmaraiicTBO O
MPOBEJICHUHU SKCIEPTH3bl IO CYIIECTBY HE OyAeT MOJaHO B yKa3aHHBIN
CPOK, 3asBKa CYMTAeTCid OTO3BAaHHOW, a BpEMEHHas IpaBoOBas OXpaHa
3asIBJICGHHOTO U300pETeHUsI TPEKPaTUBILIEHCS.

[TaTenTHsIi 3aK0H PD mpepocTaBisier Kak 3asSBUTENIO, TaK U JTFOOBIM
TPEThbUM JIMI[AM TMPaBO XOAATAaWCTBOBAaTH O IPOBEJACHHUM IO 3asgBKE Ha
n3o0perenue, npomeameid GopManbHyI0 SKCIEPTU3Y C MOJIIOKHUTEIHLHBIM
pe3yiapTaToM, HWH(OOPMAIMOHHOTO TIOMCKA Jisi OMNPEACIICHHUs] YpPOBHS
TEXHUKH, B CpPaBHEHHU C KOTOPBIM OYAET OCYIIECTBISTHCS OIEHKA
HOBU3HBI M H300PETAaTENbCKOTO YPOBHS 3asBJICHHOTO TIPEIJIOKCHHS.
BBeneHne B 3aKOH yKa3aHHOI'O IpaBa UMEET NBOSKHHM cMbici. C ogHOMU
CTOPOHBI, Pe3yJbTaThl HHPOPMAIIMOHHOTO MOMCKAa O0JIErdaroT 3asiBUTEIIO
pelieHre BOIpoca O JalbHEWIIeH cynb0Oe 3asBKH, Tak Kak JarT Oosee
SICHOE TPEACTaBICHHUE O TMEpPCIeKTUBax ee paccmorpenus. C npyrou
CTOPOHBI, TPETHUM JIULAM MPEIOCTABISIETCA BO3MOKHOCTb JIYUIIE OLEHUTh
MaTeHTOCIIOCOOHOCTh  3asBJICHHOTO pEIIEHUS ¥W Ha OCHOBE J3TOTO
OTIPECTUTh CBOU JalIbHEHIINE JCHCTBUSI, HAIPUMEp, MO0 MPUOOPETCHHIO
MmpaB Ha TATEHT, 3aKIIOYEHUIO C 3asBHUTENIEM COTJIAlIeHus 00
WCIOJIb30BaHUU Pa3pabOTKU B MEPHUO]] €€ BPEMEHHOU MPaBOBOW OXpaHBI,
€€ WCIONBb30BaHMIO 03 pa3pemieHusl 3asBuTenst W T. 1. llopsamok
poBeJeHUsT WH(GOPMAIMOHHOTO TOWCKA U TPEACTABICHUS CBEACHHHA O
HeM onpenensercs [[aTeHTHBIM BeIOMCTBOM.

Crnenyer OTMETHUTD, UYTO O XOJATAUCTBY 3asBUTEINI U TPETbUX JIUIL
MH(OPMALIMOHHBIA TMOUCK MOKET OBbITh MNPOBEIEH M IO 3asBKE Ha
nonesnyto moaens (m. 3 cr. 23 IlareHtHoro 3akoHa). Jlis Bbmaun
CBUJETENbCTBA HAa TIOJE3HYI0 MOJEIb pe3ybTaThl JaHHOIO IIOMCKa
dbopManbHO HE UWMEIOT HHKAKOTO 3HAYCHHUS, TIOCKOJIBbKY OXPaHHBIN
JOKYMEHT B JaHHOM CJy4yae BbIaeTcsi 6e3 MPOBEPKU 3asIBKU 10 CYIIECTBY.
Lenpto TaHHOTO MOUCKA SIBISIETCSl YSACHEHHE TOTO, OTBEUYAET JIU PEaIbHO
MoJie3Has MOJIETTh YCTaHOBJIEHHBIM 3aKOHOM KpUTEPUIM
MaTEHTOCIIOCOOHOCTH, T.€. HACKOIBKO HAJEKEH BBIJAHHBIA Ha HeEe
OXpaHHBIN JOKYMEHT. YKa3aHHbIH MH(POPMAIMOHHBIN MOUCK TMPOBOIUTCS
IpU yIJIaT€ COOTBETCTBYIONICH MOLUIMHBI U OCYILECTBIISIETCS HA OCHOBE
MpaBmJI, yCTaHOBJICHHBIX [IaTeHTHBIM BEJOMCTBOM.

HoBbIiM mosiokeHHeM pOCCHUUCKOr0 MaTeHTHOTO 3aKOHOAATeNIbCTBA
SBJIIETCS TIPABO 3asBUTENS Ha MpeoOpa3oBaHHe 3asBKU Ha U300peTeHHE B
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3asBKYy Ha MOJIE3HYI0O MOJEeNb W HaobopoT. B coorBercTBUM co cT. 28
[TarenTHOTO 3aKOHAa P® momaHHas 3asBKa Ha W300PETCHHE MOXKET OBITh
npeoOpa3oBaHa B 3asgBKYy Ha TIOJIE3HYI0O MOJENb IIyTeM I0Ja4u
COOTBETCTBYIOLIETO 3asBJICHUS 10 MOMEHTa MyOJHMKAaluu CBEICHUH O
3asBKe. [IpeoOpa3oBaHHMe 3asBKM Ha IMOJE3HYIO MOJAEIbh B 3asBKYy Ha
n300peTeHne BO3MOXKHO /O TPHHATHS 10 HEH pelmeHus O Bblraue
cBujeTenbcTBa. [IpM  yKa3aHHBIX — NPEoOpa3oOBaHMSAX  COXPAHSIETCS
NPUOPHUTET NEPBOH 3asBKH. 3a MpeoOpa3oBaHKe 3asBKH Ha N300pETCHUE B
3as8BKY Ha IMOJIE3HYIO MOJIeb B3UMaeTcs nouuinaa B pazmepe 200 py6., a
3a mpeoOpa3oBaHWE 3asgBKM Ha TIOJIE3HYIO MOJENb B 3asiBKy Ha
n3obperenue — B pazmepe 600pyo.

3aBepmiasi pacCMOTPEHHE TMPaBWJI TPOBEICHHS  (PopMaTbHOM
AKCIEPTU3bl, OTMETHUM, YTO HOBbIA [lareHTHBIN 3ak0H P®D, B oTiamume or
3akona CCCP «O6 m3o6perenusx B CCCP», He mpeaycMaTpuBaeT mnpasa
3asBUTENS TUYHO WIIA Yepe3 MPEICTABUTENSI YHaCTBOBATh B PACCMOTPEHUU
BOITPOCOB, BO3HUKAIOIINX B XOJ/I€ SKCIEPTHU3BI.

6. dKkcnepTMU3a 3aABKU NO CYLLECTBY

/TlaTeHThl Ha WM300pETEHHS W MPOMBIILICHHBIC 00pa3Ilbl BIIAIOTCS
JIMIIb TOCTIE MPOBEICHHS SKCIEPTU3bI 3aIBOK MO CyIIECTBY (MATEHTHOM
IKCIEePTH3bl. YKa3aHHAs DKCIEPTHU3a MPOBOAMUTCSA MO €AMHBIM IMpaBUIIaM,
3akperieHHbIM 1. 8—10cT. 21 [laTenTHOTO 3aK0oHAl. Pasnuume cocTouT
JUIIHF B TOM, YTO TATEHTHAs JKCIEPTH3a 3asBOK Ha MPOMBIIUICHHBIC
00pa3ipl MPOBOAUTCS B 00s3aTEIIHHOM TOPSJIKE, a 3asIBKM HA U300peTeHUS
MOJBEPTralOTCsl TAKOW OKCIEPTU3e JIHMINb [P HAIAYUH  0COO0TO
XoJaTaiicTBa 3asBUTENS WIM TPEThbUX JHI. Ipu mpoBeneHun SKCrepTUsbl
3asiBKM TI0 CYIIECTBY YCTAHAaBIUBACTCS IMPUOPUTET H300pETCHUs
(mpombIiuieHHOrO  00Opasma), ecid OH He ObUI  yCTAHOBJACH IIPH
MIPOBEICHUH dbopmanbHOI AKCIIEPTU3HI, u pOBEPSIETCS
MaTEHTOCIOCOOHOCTh 3asBIEHHOTO H300pPETeHHS] WU IPOMBIIIIEHHOTO
oOpasua. YcTaHOBIEHHE MPHOPUTETA 3asiBICHHON Pa3pabOTKU Ha AHHOM
CTaJliy TPOBEJCHHS SKCIEPTH3bl MPOBOJUTCS TOTJA, KOI/A 3asgBUTENb
WCIIPAIIMBAET MPUOPHUTET IO JaTe MOJa4d MEePBOM 3asiBKU B TOCYIapCTBE
— yuyactHuke [lapuxckoil KOHBEHIIUU
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1 IToozakonnbiM aKmom, 6 KOMOPOM 80NpPOChl NPOSEOSHUs IKCREPMU3bl N0 CYUecmey
peznamenmupyiomes. 6oaee demanvho, aeusiomes Ipasuna cocmasnenus, nooavu
U paccmompenus 3aA6Ku HA 6bl0AYy NAMEHmA Ha uzobpemenue, yme.
Tamenmuovim sedomemeom 20 cenmaops 19932, (PB. 1993.Ne 234 (403)).

0 OXpaHe MPOMBIIUICHHONH COOCTBEHHOCTH (KOHBEHIIMOHHBIN
MPUOPUTET), 1O JaTe MOCTYIUICHUS JONOJHHUTEIBHBIX MAaTePHAJIOB, €CIIU
OHM O(QOPMIICHBI 3asBUTENIEM B KaueCTBE CaMOCTOSITENIbHOM 3asBKH, I10
nare noctyrieHus B [laTeHTHOe BeqoMCTBO OoJiee paHHEH 3asiBKU TOTO K€
3asiBUTENs, PACKPBIBAIOIIEH CYIIHOCTb O3TOrO0  M300peTeHus Wiu
MPOMBIIICHHOTO 00pa3ia, u T. kK/O TOM, KaK yCTaHABJIUBACTCS PUOPHUTET
pa3paboTKH BO BCEX ATHUX CIIydasx, yXkKe MoApOOHO rOBOPUIIOCH BHIILIE.

[TpoBepka MaTeHTOCMIOCOOHOCTH 3asIBIICHHOW pa3pabOTKU COCTOUT B
WCCIENOBaHUM dKcrepraMu [laTeHTHOTO BeAOMCTBa BOIIPOCa O TOM,
OTBEYAET JIM pa3paboTKa BCeM TpeOyeMbIM 10 3aKOHY MpU3HAKaM 00bEKTa
MaTeHTHOM oxpaHbl. HBIMH CJOBaMH, B XOJI€ MATEHTHOW HKCHEPTHU3bI
MPOBEPSIOTCA HOBU3HA, M300pETaTeIbCKUIl YPOBCHb (IPUMEHHTEIBHO K
MPOMBIIIICHHOMY — 00pa3lly — OpHTHHAJILHOCTH), HPOMBIILICHHAS
MPUMEHUMOCTh  3asBICHHOW pPa3pabOTKH, a TakXKe COOTBETCTBUE
MPEAJIOKEHHOTO ~ peIIeHUsT OOIIEeCTBEHHBIM HWHTEpecaM, MPUHIIUIIAM
rymMmaHHocTH U Mopainu/Cpok, B TeueHue koroporo [laTeHTHOE BEIOMCTBO
JOJDKHO TIPOBECTH AKCIIEPTU3Y IO CYIIECTBY, HOBBIM [laTEHTHBIM 3aKOHOM
HE YCTaHABIIMBAaeTCA. Takoe pelieHne BOMpoca TPYAHO MPHUZHATH
OIITMMAJIBHEIM, TaK KaK OHO CTaBUT 3asBUTENIEll B 3aBHCHMOCTH OT
[TaTtenTHOrO BemomcTBa. KoHEWHO, W paHbIle, KOrAa 3aKOHOAATEIHCTBOM
CPOK TIPOBENICHUSI TMATCHTHOM OKCHEPTHU3bl OBbUT OTPAaHUYEH MIECTHIO
mecsiiamu (o 3akoHy CCCP «06 uzobperenusix B8 CCCP» 199%. cpok
ObUT yBenMdeH 10 12 MecsIeB), 3asiBUTEIH, B CYIIHOCTH, ObLIH JIHIICHBI
BO3MOXKHOCTH Kak-au00 Bo3AeicTBoBaTh Ha IlaTeHTHOE BENOMCTBO B
clydae HapyIIEHUS WM CPOKOB TPOBEICHHS H3KcrepTusbl. Ho Bce ke
3aKOHOAATEITHLCTBOM OBLIU OIpPE/IeIICHBl BPEMEHHBIC PAMKH PacCMOTPEHUS
3a5BKM 10 CYIIECTBY, YTO HAKJIAIbIBAJIO HAa JKCIEPTOB XOTh KaKHE-TO
00513aHHOCTH B 3TOM ILIaHE.

B nepuon npoBeneHus 3KCrepTU3bl 3asBKU 10 cyliecTBy llaTenTHOE
BEJIOMCTBO BIIPABE 3alIPOCUTH Yy 3asIBUTENSL JOMOJIHUTEIbHbIE MaTepUAIbI,
0e3 KOTOpBIX MPOBEACHHUE OHKCIEPTU3bl HEBO3MOXKHO, B TOM YHCIE
W3MEHEHHYIO (opMmyrny H300peTeHHs WM YTOYHCHHYIO COBOKYITHOCTH
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MPU3HAKOB MPOMBIIUICHHOTO 00pa3na. OCHOBaHHWEM JUIsS 3ampoca MOKET
ObITh HEOOXOIUMOCTb pEIICHHS BOIMPOCOB, CBS3aHHBIX C MPOBEPKOI
MaTEHTOCIIOCOOHOCTH 3asIBIICHHOHN pa3paboTKH, YCTAHOBICHHUE HAPYIICHUS
TpeboBaHUs eAMHCTBA  pa3pabOTKH, OTCYTCTBUE JIOKYMEHTA,
MOATBCPIKAAIOMICTO YIUIATY NOUUIMHLBI 3a TPOBCACHUC SKCIICPTU3BI, U T. IO.
JlomoHUTENbHBIE MaTepualbl MO 3alpocy SKCHEPTU3BI JOJKHBI OBITH
NpCaACTAaBJICHBI 663 HU3MCHCHUSA CYHIHOCTHU I/I306p€T€HI/I}I (HpOMBIH_UIGHHOI‘O
oOpasiia) B TEYCHUE BYX MECSIIEB C JAaThl MOJYYCHUS 3asIBUTEIIEM 3aIIpoca
WA KOIIUU MaTCpHraJiOB, IPOTUBOIIOCTABIIACMBIX 3asBKC. VYka3zaHHEBIE
KOIUU MOTYT OBITh 3alpoIleHbl 3asBUTEJIEM B TEUEHHE Mecsla C JaThl
MOJIYUYCHHUSA UM 3arpoca SKCIICPTUILL. B cjiydac C€CJIM 3adBUTCIIbL B
YKa3aHHbI CpPOK HE TMPEJCTaBUT 3alpalluBacMble MaTepHalbl WIH
mpock0y O TPOJUICHWH YCTAaHOBJICHHOTO CpOKa, 3asBKa TPU3HACTCS
OTO3BaHHOM.

Kak yxke oTMmeyanoch, Mo 3asiBKe Ha W300peTeHHE 3asBUTENb, MPU
ycnoBuM yrmaaTel monummHel B pasmepe 200 py06., MOXET BHOCHTH
WCIPABIICHUsI ¥ YTOYHCHUS B TMOJAHHYIO 3asSBKY BIUIOTH IO BBIHECEHUS
pelIeHus 1Mo pe3yibTaTaM 3KCHepTu3bl mo cymectBy. [lpu sTom, ogHaxo,
HE JIOJDKHA M3MEHATHCS  CYHIHOCTh  3aSBJICHHOTO  HM300pETeHHS.
JlomoyHUTENbHBIE MaTepHalibl, U3MEHSIONINE CYIIHOCTh W300peTeHus], BO
BHUMaHHE HE MPUHUMAIOTCS. B 3asBKy Ha NPOMBIIIICHHBIA 00pazer
KaKue-TuO0 M3MEHEHHUs 110 WHUIMATHBE 3asBUTENS HA ATale MPOBEICHUs
IKCIIEPTHU3BI MO CYLIECTBY BHOCUTBCS HE MOTYT. /| DKCHepTH3a 3asBKH IO
CYLIECTBY HPOBOAMUTCSA MPU YCIOBUM YIJIAThl 3asABUTENEM CIHEIHMAIbHOM
MOIUTAHBI/3a IPOBEICHUE SKCIIEPTHU3BI 3asIBKHU 10 CYIIECTBY B OTHOIICHUU
OJHOTO H300peTeHHs B3uMaercs momuimHa B pasmepe 3000 py6/3a
MPOBEJICHUE OSKCIEPTU3bI 3asBKU MO CYIIECTBY B OTHOIICHHH TPYIIIIBI
n3o0peTeHuit B3umaetcs nonumrHa B pazmepe 3000py6. 1 JOMOTHUTENBHO
2400py6. 3a kaxxa0€ U300peTeHre CBhIIIe OAHOTO, [Ipu Hamu4wMK B 3asBKe
oTyeTa O TATEHTHOM T[IOMCKE WJIM  3aKJIIOYEHHsS]  AKCIEPTU3HI,
MOATOTOBJICHHBIX OJHUM U3 MEXIYyHApPOJTHBIX OPraHOB B COOTBETCTBUU C
MEXIYHApOAHBIMU  COTJIAIICHUSIMU, YYaCTHHMIIEW KOTOPBIX SBIIAETCS
Poccust, pasmep ykazaHHBIX monutnH ymeHbmaetcs Ha 20 mporenTos. [pu
HaJIMYUU B 3asdBKe OT4eTa 00 MH(POPMAIMOHHOM IOHMCKE, MPOBEIECHHOM
YIOJIHOMOYEHHOM  opraHusauued PocmareHTta, pasMep  IOLIMHBI
ymenblnaercss Ha 50 mporeHToB. JJOKyMEHT, MOATBEPKAAIOMIMNA YIIIaTy
MOILTMHBI, TPEJCTABIACTCS BMECTE C XOJATaliCTBOM O TMPOBEICHUU
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JKCHEepTU3bl MO cymecTtBy. IIpy OTCYTCTBUM Takoro JOKYMEHTa
XOJATaUCTBO CYMTAETCS HenmojaHHbIM. [lomuiMHa 3a mpoBeneHue
AKCMEPTU3bl MO CYIIECTBY B OTHOIICHUH 3asBKM Ha MPOMBIIIICHHBIH
oOpaselr, Kak y)Xe 0TMEUajioCh, YIIJIAYMBAETCSI OJHOBPEMEHHO C MONUTMHON
3a Mojavy 3asiBKH.

[To pe3ynbTaTtam 3KCHEPTHU3HI MO CYIIECTBY MPUHUMAETCS PEIICHUE O
BBIZIaue WM OTKa3€ B Bbiade nareHra. Eciu B pe3yabTaTe SKCIEPTH3HI 110
cymectBy IlareHTHOe  BEIOMCTBO  YCTAHOBHUT, UTO  3asBJICHHOE
n3o0pereHne  (MPOMBINUICHHBI 00pasel), BBIPAKEHHOE (OpPMYIIOn
(COBOKYITHOCTBIO CYIIECTBEHHBIX TMPH3HAKOB), COOTBETCTBYET YCIOBHUSAM
MAaTEeHTOCIOCOOHOCTH, BBIHOCUTCSI PCUICHHE O BbIIaye MATEHTa C OTOi
dbopmysoii  (COBOKYIMHOCTBIO  CYIIECTBEHHBIX  MpU3HAKOB).  Ilpum
YCTaHOBJICHHH HECOOTBETCTBHS 3asIBIICHHOTO U300peTeHMUS
(mpoMmbINUIEHHOTO 00pa3siia) yCIOBUSAM IMAaTEHTOCIIOCOOHOCTH BBIHOCHTCS
pelieHre o0 0TKa3e B BbIJAYE MATEHTA.

[Ipu Hecormacuy ¢ penieHueM SKCHEPTU3BI MO CYLIECTBY 3asIBUTEINb
MOXET MoAaTh B ANEUIMIUOHHYI0 mnanary llateHTHOro BemoMcTBa
BO3pakKeHHE Ha pelleHue o0 0TKase B BblJaue MaTeHTa. Takoe BO3pakeHue
MOJKET OBITh MOJIAHO B TEUECHUE TPEX MECAIIEB C JaThl MTOJYUYCHUS PEIICHUS
WA 3aTpeOOBaHHBIX oT ITaTenTHOrO BE€IOMCTBAa KOITUH
MIPOTUBOINOCTABIICHHBIX 3asiBKe MarepuanoB. CamMu 3TH MaTepuasl
JOJKHBI OBITH 3aIPOIICHBI 3asiBUTENIEM B TEUYEHUE BYX MECALEB C JaThl
MOJIYYEHUSI UM pElIeHUs. 3a MoJady BO3paKEHUs B3UMAeTCs MOIUIMHA B
pasmepe 3000 py6., a 3a BOCCTAaHOBIIGHHE MPOIYIICHHOTO 3asBUTEIEM
Cpoka Juis mojaud Bo3paxkeHuss — B pasmepe 1500 py0. Bospaxkenue
paccMmaTtpuBaeTrcs AneusiqMoHHOW nanato IlarentHoro BegomcTBa. B
cilyyae MOJTBEPXKACHUS ANEUIAIHMOHHONW NanaTod pelIeHUs] MaTeHTHOU
AKCIIEPTHU3BI 3asIBUTENIb MOKET B TEUEHHUE IIECTH MECSIEB OOpaTUThCA C
xanmoOoii B Bricmiyro mareHTHyro mnanary. PaccMmoTpenue xanmoObl B
Bricuieil maTeHTHOW manaTe AOJKHO OCYIIECTBIISITHCS B MOPSJAKE U B
CpPOKHM, KOTOpble OyayT ycTaHOBieHbl 3akoHOM P® «O Bricueit
naTeHTHOM manaTte». Pemenue Bricmieil maTeHTHOW manaTel Mo skano0e
SIBIIICTCS. OKOHYATENILHBIM U JTATbHEHIIIEMY 00KaTOBaHUIO HE TTOIICIKHUT.
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§ 4. Bbida4a nameHma

[Tocne mpuHATHS pelieHUs O BbIIadye MaTeHTa MPH YCIOBUU YIUIATHI
3asBUTENIEM TMONUIMHBI 3a BhIauyy mnateHta B pasmepe 3000 pyo.
[TaTeHTHOE BEIOMCTBO MYyONHMKYET B CBOEM OQHUIMAILHOM OIOJUICTeHE
CBEJICHMSI O BblJaye MaTeHTa Ha H300peTeHue, IMOJE3HYI0 MOJENb WU
MPOMBIIIJICHHBIA o0Opa3er]. YKa3aHHbIE CBEACHUS BKIIIOYAIOT UMs aBTOpa
(aBTOpOB), eciu moceaHMI (IOCIEHIE) HE OTKA3aJICA OBITh YIOMSHYTHIM
B KAueCTBE TAKOBOTrO (TaKOBBIX), W MATCHTOOOJAJaTelNs, Ha3BaHUE U
dbopMyny u300peTeHHMs] WM TOJE3HOM MOJenu WIH . [epeyeHb
CYIIECTBEHHBIX IMPU3HAKOB MPOMBIIIIEHHOr0 o0Opa3lia U  ero ..
n3o0pakenue. [lomHBIA CcOCTaB MyOJHMKYEMBIX CBEICHUN OIpEIeIsieT
[TaTtenTHOE BemomcTBO. [locie myOnukanuu cBeeHUH O Bbilade MaTeHTa
Ha MPOMBIIUICHHBIH 00pasel] WIM CBHUAETENIbCTBA HAa MOJIE3HYI0 MOJENb
m000€ JUI0 BIPAaBE O3HAKOMUTHCS C MaTepHallaMd 3asiBKA. 3HAKOMHTH
TPEThUX JIMIl C MaTepuallaMU 3asBKU Ha HM300peTeHue pasperraercs, Kak
O0TMEYAJIOCh BHINIE, C MOMEHTa MyONHMKAIMU CBEJCHHUI O 3asBKe. BriomHe
€CTECTBEHHO, YTO JII000€ 3aMHTEPECOBAHHOE JIUIIO MOYKET 3HAKOMUTHCS C
MaTepuaJaMH 3asBKH Ha M300pETeHHE W TMOCie MyOJUKallUuUd CBEICHUN O
BbIJIaye MMaTeHTa Ha U300peTeHuE.

OpHOBpeMEHHO C TyOnHWKaluedl CcBeIeHWH O BbIJaYe MaTEHTA
[laTeHTHOE BEAOMCTBO BHOCHUT H300peTeHHE, IMOJIE3HYI0 MOJeNb U
MIPOMBIIIJICHHBIA 00pa3er] COOTBETCTBEHHO B [ OoCymapCTBEHHBIH peecTp
n3obperenuit P®, [N'ocymapcTBeHHBIM peecTp MOJIE3HBIX Mojener PO,
['ocynapcTBeHHBIHM peecTp MPOMBIIUIEHHBIX 00pa3oB PO.

@dakTHueckass BblAa4Ya MaTeHTa JMIy, Ha MM KOTOPOro OH
WCIIPAIINBAETCs, MPOU3BOAUTCA [IaTEeHTHBIM BEIOMCTBOM MOCIIE BHECEHUS
pa3pabOTKH B COOTBETCTBYIOIINNA rOCYIapCTBEHHBIN peecTp. [Ipy Hamnaum
HECKOJIbKUX JIMI, HA UMsI KOTOPBIX MCIPAIIMBAECTCS MAaTeHT, UM BBIJIAETCA
onuH nareHT. dopma maTeHTa M COCTaB yKa3blBAEMbIX B HEM CBEIACHUU
ycraHaBinuBaroTcs [lateHTHbIM BegomMcTBOM. Eciy B BBIIaHHBIM HATEHT
BKpaJUCh OYEBHJIHbIE WJIM TEXHUYECKHE OLIMOKM, OHHM MOAJIeXar
WCIIPABJICHUIO [TateHTHBIM BEJIOMCTBOM o TpeOOBaHUIO
natenroobnmamarens (m. 3 cr. 26 IlaTteHTHOro 3aKoHa). YKa3aHHBIC
TpeOOBaHUSI MOTYT OBITH 3asBIICHBI B JII0OOE BpeMs B MEPHO JEHCTBUSA
nateHTa. OueBHUIHONW cuuTaeTCsl Takas OIMIMOKA, KOTOpas MOXET ObITh
YCTaHOBJIEHA JIFOOBIM JIUIIOM, 3HAKOMBIM C mareHToM. OHa MOXeT OBITh
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CIIEZICTBUEM HENPAaBWIBHOTO WJIM HETOYHOrO IIepeBoJa MaTepHalloB
3asBKH, HEBEPHOM PACCTAHOBKH 3HAKOB MPENHMHAHMS, ONIEYAaTOK B TEKCTE U
T. 1. Heo6X0IMMOCTh M KOHKPETHBIN cI0c00 MCIPaBICHUs TaKOH OMIHOKK
JOJDKHBI OBITH SICHBI JUIS BCSIKOTO CHEIHAINCTA, PACIOJIararoniero
JTOCTYITHBIMHU 3HAaHUSIMHU B TOM 00JIACTH, K KOTOPOIl OTHOCUTCS 3asiBJICHHAsS
pa3pabotka. TexHumueckas omMOKa MOMKET COCTOSATh B HENPABUIHHOM
yKa3aHWW JaThl TPHOPUTETA, JaHHBIX 00 aBTope (aBTOpax) WM
nareHTooOnazatene u T. 1. OOSA3aTEeNbHBIMU YCIOBHSIMU HCIPaBICHHS
OYEBHJHBIX M TEXHHYECKUX OINMOOK SBJISIOTCS, BO-TIEPBBIX, HX
HeTIpeTHAMEPEHHBI XapakTep M, BO-BTOPBIX, HepacIIMpeHrne oObema
npaBoBoi oxpaHbl. Ecim Oynmer noka3zaHO, YTO 3asBUTENb CO3HATEIHHO
BBEJI DOKCHEPTH3Y B 3a0MyXICHHE, HAIPUMEp COCTaBHI HEBEPHOE
ONMCaHWe pPa3pabOTKH, a 3aTeM, I0CJIe BBIHECEHHUS MOJOXKHUTEIHLHOTO
penIieHus 1o 3asBKe, 00paTHiICS ¢ MPOChOOH O BHECEHHH HCIPABICHHS B
BBIJIAaHHBI TATEHT, €ro Mpoch0a YIOBIETBOPEHHUIO HE MOAJIECKHUT, a
BBIJAHHBIH TATEHT MOXXET OBbITh IPHU3HAH HEJCHCTBUTENBHBIM B
coorBercTBUM co cT. 29 IlarentHoro 3akoHa P®. Ilox pacmmpenuem
o0beMa TPaBOBOWM OXpaHbl MOHMUMAIOTCS TaKHe W3MEHCHHS, KOTJa B
pe3ynbTare HCIpaBieHUs OIUOKH B (opmyie uzoOpereHus (Mojae3HOI
MOZIENIM) WJIM TIepeYHe CYIIECTBEHHBIX IPU3HAKOB IPOMBIIUICHHOTO
o0pasua yBeITu4ruBaeTcsi 00bEeM IMPaB MaTEHTOOOIAIaTeNsl 0 CPABHEHHIO C
NepBOHAYAIBHO BBIAAHHBIM MAaTeHTOM. VcmpaBieHuss Takoro popa
HE/IOMYCTHMBI, 1a)Ke €CIIU OHM SIBIJIMCH PE3YJIbTaTOM HENpeIHAMEPEHHbIX
TNEUCTBUM 3aABUTENS.

Hcnpanenue omubOK, MpouciieAmnx 1o BuHe IlatreHTHOTrO
BEJIOMCTBa, TPOM3BOAMTCS 3a cueT [lateHTHOrO BemomcTBa, BHeceHue
WCIPABIICHUH B BBIJAHHBIA TMATEHT MPOU3BOIUTCS JTHOO IyTeM BBIAAYU
MaTeHTOOO A aTeNII0  CHCIUAIBHOTO  JIOKYMEHTa, IOJTBEPIKIAIOIIETO
JaHHOE OpUINYECKOoe JAeicTBhe, TUO0 myTeM 3ameHbl mnareHta. OO
WCIIPABJIEHUAX, BHECEHHBIX B TMAaTeHT, cooOmaercs B O(HUIIMATBHOM
oromnerene [laTeHTHOrO BEAOMCTBA.
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8 5. OghopmneHue nameHMHbIX pae Ha uzobpemeHusi u
npomsbiweHHble 0bpa3ubl, co30aHHble 00 8e0eHUsl 8
delicmeue lfameHmHoz20 3akoHa P®

a. O6wue nonoxeHuns

Boccranosnenne B PoccuM  NTaTeHTHO-IIPABOBOM  OXPaHBI
pa3paboToOK, KOTOpOE MPOU30NLIO ¢ TpuHsATHEeM [laTeHTHOTO 3aKoHa PO,
MOPOAUIIO PSIT TMPABOBBIX MPOOJIEM, CBSI3aHHBIX C TEPEXOJOM K HEH OT
nerictBoBaBiel B TedeHue 70 JIeT cucTeMbl OXpaHbI MpaB pa3pabOTUYNKOB
C TMIOMOIIbIO aBTOPCKUX CBHIETEILCTB (CBUAETeNbCTB). HoBbii [TaTeHTHBII
3akoH P® mnpumeHsercs K MPaBOOTHOLIECHUSM, BO3HHUKIIMM IOCIIE
BBEJICHUS €r0 B JIelicTBUE, T.€. ¢ 14 okTs6ps 1992r., korna maHHbI 3akoH
ObL1 opunHMabHO onyoaukoBaH. C 3TUM BCe OTHOCUTEIBHO sICHO. OTHAKO
W3BECTHO, 4YTO CYIIECTBYeT Oojblllas Macca H300peTaTesIbCKIX
MPaBOOTHOLIEHUH, BOSHUKIIIUX XOTSI U JIO BCTYIUIEHUSI 3aKOHA B CHILY, HO
MPOJIOJKAIONINX CYILECTBOBATh IOCJIE A3TOTO Cpoka. B wacTHocTH, B
CTpaHe JIEHCTBYIOT OKOJIO MOJIYTOpa MUJUTMOHOB aBTOPCKHUX CBUAETEILCTB
Ha W300peTeHUsT U CBUJECTEIILCTB HA IMPOMBIIUICHHBIE 00pa3ilbl, COTHU
THICSIY TMATEHTOB, B MPOM3BOACTBE [laTeHTHOro BenOMCTBAa HaXOAMUTCA
MHOKECTBO HEPACCMOTPEHHBIX 3asBOK, M300PETCHUS] W TMPOMBIILICHHBIC
o0pa3siipl, KOTOPHIE OXPAHSUIUCh C MOMOILBIO aBTOPCKUX CBUIECTEIHCTB U
CBUJCTENBCTB, HCIONB3YIOTCS MPEANPUATUIMUA M OpraHu3anusMu 0e3
3aKJIIOUYEHHUS KaKUX-TH0O0 JTUIIEH3UOHHBIX COTJIAIIeHU U T. II.

[TonoxxeHne OCHIOXKHSETCS eme W TeMm, 4ro Oonee roga B PO
nerictBoBan 3akoH CCCP « 06 mzobperenusix B CCCP» ot 31 nexabps
1991 r., BerynuBmmid B cuiny ¢ 1 mrons 1991 r.1 IlockonbKy IaHHBIH
COIO3HBIM 3aKOH Tak)Ke€ pacCMaTpuBall MATEHT B KAYECTBE €IMHCTBEHHOM
(hOpMBI OXpaHbI TIPaB Ha U300PETEHMSI, IPU €r0 BBEICHUU B JICHCTBUE OBLIT
pazpaboTaH  ONpENENCHHBII MEXaHW3M IIiepexojJa OT  aBTOPCKHUX
CBUJICTENLCTB K MATEHTaM, KOTOPBIA CTal YaCTUYHO Pealli30BHIBATHCS. B
YaCTHOCTH, ObUI HadyaT OOMEH aBTOPCKHX CBHJIETENHbCTB Ha MAaTEHTHI
CCCP, xotopslit mpoommkancs 1o 27 nexadpst 1991r. u 6bu1 npekpaiieH B
cBs3u C 3akimtoueHueMm crpanamu CHIT 27 nexabpst 1991r. Bpemennoro
coriamieHuss 00 OXpaHe MPOMBIIIEHHOW COOCTBEHHOCTH, B coOTBETCTBUU
co cT. 4, 313akona CCCP «O06 uzobperenusix B CCCP» Ha n3zobperenus,
MIPaBO Ha UCTOIb30BaHUE
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" BBC. 1991.Me 25. Cm. 703.3axon CCCP «O npomviutrenuvix oopaszyax» om 10 urons

1991.. (BBC. 1991.Ne 32. Cm. 908) na meppumopuu P® 6 Oeticmsue max u ne
ecmynun 6 cesa3u ¢ pacnadom Cogemcxoeo Corosa.

KOTOPBIX TEpeaHO B JOOPOBOJIBHOM TOPSAKE TOCYIapCTBY, CTaIU
BbIIaBaTbCcid MATEHThl Ha WUMs ['ocynapcTBeHHOro (oHa Hu300peTeHui
CCCP. CornacHo n-5 nocranosienusi BepxosHoro Cosera CCCP «O
BBeneHuM B aeiictBue 3akona CCCP «O6 uzobperennsx B8 CCCP» ot 31
mas 1991 r." no 20 ner Obul MpOAJIEH CPOK JACHCTBHS TE€X NAaTEHTOB,
KoTopble coxpansum cwty Ha 1 uronst 1991r. u 1. 1. Bce 3T 1 HEKOTOpBIE
IPYru€ MOMEHTBI CO3Jajdu PsJ JOMOJHUTEIBHBIX CIIOKHOCTEH mpH
Mepexo/ie K MaTeHTHOW CHUCTEME OXpaHbl pa3paboTOK. YperyaupoBaHHUIO
TUX HENPOCTHIX BONPOCOB  TOCBSIIEHO OCHOBHOE  COJIEp)KaHUeE
nocraHoBieHust BepxoBHoro Coera P® «O BBeneHMHM B J€lCTBHE
[TarentHoro 3akoHa P®» or 23 centsops 1992 r., a Takxke psin
MOJ3aKOHHBIX  aKTOB, MpUHATBIX [lareHTHRIM  BemoMcTBOoM PO,
IlenecooOpa3Ho BBIIEIUTh U PACCMOTPETH OTAEIBHO TPU OTHOCUTEIHHO
CaMOCTOSITENIbHBIC TPOOJIEMbI, KOTOPbIE CBSI3aHBI C. a) JEHCTBHEM paHee
BBIJAHHBIX TATCHTOB; ©) JCHCTBHEM paHee BBIIAHHBIX aABTOPCKUX
CBUJCTENILCTB HAa M300pPETCHHS W CBUJICTEILCTB HA MPOMBIIUICHHBIE
o0pasipl ¥ UX 0OMEHOM Ha TareHThl PD; B) 3aBepiiieHHEM MPOM3BOICTBA
o 3asBKaMm, I[OJaHHbIM HA OCHOBE paHee JIMCTBOBABLIETO
3aKOHOJATEIbCTRA.

6. Jencteue paHee BblAaHHbLIX MAaTeHTOB

Bonpoc o cynpbe mareHTOB Ha HM300pETEHHS W TPOMBINUICHHBIC
oOpa3ipl, BBIJAHHBIX Ha  OCHOBaHMHM  paHEe  JICWCTBOBABIIETO
3aKOHOJIATENLCTBA, 3aTParuBaeT IMPEkKAE BCEr0 MHTEPEChl MHOCTPAHHBIX
nateHToobOnmaareneii. Ynuciao NATEHTOB, BBIJAHHBIX B MPEKHHUE TOIBI
POCCHIICKMM Tpa)kiaHaMZ2, €ClI He CYMTaTh T€X, KTO B mepuoj ¢ 1 wrois
o 27 nexkabps 1991r. ycnen oOMEHSATh CBOE aBTOPCKOE CBUIETEIHCTBO HA
nareHT CCCP, ObUI0O HHMYTOXKHO MaibIM. TeM He MeHee mpodiiemMa
NEHCTBHUS paHee BBIJAHHBIX IMATEHTOB HMEET OOJBIIOE MPAKTUYECKOE
3HayeHne. OHa pemaercss POCCHUCKUM 3aKOHOJATEIBCTBOM CIIEAYIOIIAM
o0pa3zom.

[Ipexxne Bcero B m.3 moctaHoBiieHus: BepxoBHoro Cosera P® «O
BBeZieHUU B aeiictBue IlarentHoro 3akona P®d» ot 23 centsops 1992r.
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3aKpEIUICHO MPUHIMIUAIBHOE MOJIOKEHHUE O TOM, YTO Ha TEPPUTOPUU
Poccun mpusHaeTcst nelicTBHE paHEe BBIIAHHBIX OXPAHHBIX JOKYMEHTOB
CCCP na u300peTeHHs U MPOMBIIUICHHBIE 00pa3iibl. DTO O3HAYAET, 4YTO
BCE BbIJIaHHbIE paHee oxpaHHble JokyMeHThl CCCP, Britovas

"BBC. 1991.Me 25.Cm, 701.

2 Coenacro panee Oelicmeosasuemy 3aKOHOOAMENbCMEY POCCULCKUE NPEOnpUsmusl U
opeanuzayu 6000We He MO2U NOLYYUMb NAMEHN HA C80€ UM, KPOME, NOJCALVI,
cayuas npuodpemenust NAMmeHma y (puzuiecko2o iuyd.

MaTE€HTHbI, aBTOPCKHUE CBUJIETEIBCTBA U CBUIETENIBCTBA, COXPAHSIOT
CBOE JIeMiCTBUE, XOTsI HOBBIM [laTeHTHBIM 3aKOHOM P® yCTaHOBIJIEHBI HHBIE
KpUTEPUHU MaTeHTOCIIOCOOHOCTH 00BEKTOB MIPOMBIIIICHHOM
COOCTBEHHOCTH, JPYTUE BUABI OXPAHHBIX JTOKYMEHTOB M T. I. Bianenbiibt
MaTEHTOB HE JIOJKHBI MPEANPUHUMATE KaKUX-TH00 CHelHalbHbIX Mep AJIs
Toro, utoObl BbhiaHHble UM IlarenTHhIM BemomctBoM CCCP oxpaHHbIE
JOKYMEHTBHI TOJIydrsin Tipu3zHanue B P®. B wactHOCTH, HE Tpebyercs
oJgayd Kakoro-aubo CIenuradbHOro XojaraiictBa, OOMEHa IIaTEHTOB
CCCP na poccuiickue TaTeHThl M T. M. Bce BbIIaHHBIE paHee MATEHTHI
CCCP aBromarnuecku AeMCTBYIOT Ha Tepputopun Poccun.

Bompoc o0 mnpaBoBOoM pexume paHee BBIAHHBIX TIATEHTOB B
nocranoBieHnn BepxoBHoro Coera P® ot 23 cenrsops 1992 r., B
omiimure ot nocraHoBieHus BepxoBHoro Coera CCCP «O BBeneHuun B
neiicteue 3akona CCCP «O06 u3obperenusix B8 CCCP» ot 31 mas 1991r.,
npsiMo He pemreH. OTHaKo UCXO U3 CMbICIIa TIOCTaHOBIICHHUsSI BepXoBHOTO
CoBera PO ot 23 cents6ps 1992 r. u comepkaummxcss B HEM OOIIMX
YKa3aHUM OTHOCUTEIIBHO NPUMEHEHHUS TMOJIOKEHUM HOBOro 3akoHa K
MPAaBOOTHOLIEHUSM, BOZHUKIINM TOCJI€ BBEJICHUS €r0 B JEHCTBHUE, MOXKHO
KOHCTAaTHPOBATh CICAYIOIIEE.

[TarenTsl, BpIIaHHBIE A0 BCTyIUIEHUS B cuiy l[laTeHTHOro 3akoHa
P®, nmo cBoemy mnpaBOBOMY pPEKUMY MPUPABHUBAIOTCS K IaTEHTaM,
BbLIaBaeMbIM Ha ocHoBaHuu IlarentHoro 3axona Pd. D10, B yacTHOCTH,
03HA4yaeT, YTO MpaBO U OOS3aHHOCTH TATEHTOOOJIa/aTeNeH, U3BATUS W3
cepbl UX HCKIIOYUTENBHBIX TPaB, OTBETCTBEHHOCTh 33 HAPYIIECHUE HX
npaB u T. 0. onpexnenstorcss IlareHTHbiM 3akoHOM P®. Iloxkanyi,
€JUHCTBEHHbIM HCKJIIOYEHUEM B 3TOM IUIAHE SABJISAIOTCSA JIMIIb YCJIOBUS
NMpU3HAHUS paHEEe BBIJIAHHOTO TATeHTa HEACHCTBUTENbHBIM. OHHU
onpexaessitorcss He IlateHTHhIM 3akoHOM P®, a 3aKOHOIATENBCTBOM,
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NEHUCTBOBABIIMM HA JaTy TMOJayd 3asBKH, UTO SIBJISIETCS BIIOJIHE
€CTECTBEHHBIM PEIICHUEM JIaHHOW MTPOOJIEMBI.

Uro kacaercs Cpoka JeHCTBUS paHee BBIJAHHBIX MMATEHTOB, KOTOPBIC
Ha 14 oktsa0ps 1992r. He yTpaTuiaM CBOCH IOPUIWYECKON CHIIBI, TO OH
npoasieH 70 20 1eT NPUMEHUTENBHO K TaTeHTaM Ha n3o0peteHus u a0 15
JeT TPUMEHUTENbHO K TMaTeHTaM Ha MPOMBIIUIEHHbIe 00pa3ibl.
VYKa3aHHbIE CPOKHM HCUHUCIISIIOTCS C JaThl M[OJa4u  3asiBKU. Mexny
MpOJUICHUEM  CpOKa  JEHCTBUS  MAaTEHTOB Ha  M300peTeHusT u
MIPOMBIIIIJICHHBIE 00Pa3Ibl UMEIOTCSI HEKOTOphIE pasnuuus. Kak u3BecTHoO,
JeiicTBHEe TAaTeHTOB Ha U300peTeHus ObUI0 BIHEPBBIE  IPOJJICHO
nocraHoBieHneM BepxoBHoro Coseta CCCP «O BBeneHuu B JAelCTBHE
3akona CCCP « 06 wuzobperenusix CCCP» or 31 mas 1991 r., uto
MPU3HAHO POCCHMCKHM 3aKOHOJIATENbCTBOM. HMHbIMM ciioBamu, Ha
tepputopun PD coxXpaHSIOT CHIy MaTeHTHl Ha W300peTeHus1, 15J1eTHuit
CpPOK JeiicTBUsL KOTOPBIX He ucTek 10 1 mronst 1991r. u npu ycnosuu, 4to
C AaThl moAauu 3asBKu nponuio He 6onee 20 met. Cpok ACHCTBUS MAaTEHTOB
Ha MPOMBIIICHHBIE 00Pa3Ibl COIO3HBIM 3aKOHOJATEIHCTBOM MPOJJICH HE
0611, mockoibKy 3akoH CCCP «O mpombinuieHHBIX 00pasnax» ot 10 utons
1991r. He ycnen BcTynuth B cuiy B cBsizu ¢ pacnagom CCCP. ITostomy
Ha Tepputopur P® mponneBaeTcs AEUCTBHE UL TEX NATEHTOB Ha
MPOMBIIIICHHBIE 00pa31ibl, KOTOPbIe COXpaHsu cuity Ha 14 okTs6ps 1992
T. IPY YCIIOBUHM, YTO C JATHI MOJa4H 3asBKH IIPonuio He 6omee 15 mer.

[Iponnenue cpoka AEWCTBUS NATEHTOB Ha M300peTEHUs, KOTOpPOE
npon3onuio B cBs3u ¢ npuHiatueM 3akoHa CCCP « 00 m300peTeHusx B
CCCP», mnoctaBwio B  JOBOJBHO 3aTPyJHUTENBHOE  IOJOKEHUE
NPENpUATHS U OpraHU3alMK, CIeNaBIIMEe HEOOXOAUMbIE MPUTOTOBIECHUS
K UCIIOJIb30BaHUIO H300PETEHHIA, B OTHOIIEHUU KOTOPHIX K I1J mions 1991r.
uctekan 15J1eTHUH CpPOK HMX OXpaHbl. YUMTBhIBas HHTEPECHl TAKHX
npeanpusaTiil u opranusauuii, Bepxosubsiii CoBer P®D mnocraHoBieHHEM
«O BBenecHuH B aeiictBue [larentHoro 3akona PO» (. 3) mpeaoctaBuil um
npaBo Ha 0e3BO3ME3THOE UCIOJIb30BaHUE M300pEeTEHHs MO ucTeyeHuu 15
JeT ¢ JaThl 10J1a4M 3asBKM Ha BblJady NaTeHTa. MIHbIMM clloBaMH, XOTs
CPOK JIeHiCTBHA NATEHTOB Ha W300pETEHUs MPOJUIEH Ha IATh JIET, HE
CUHTaeTCs HapyleHUEeM HaTEHTHBIX paB UCIIOJIb30BaHUE
3aMaTeHTOBAaHHOM pPa3pabOTKH TeMHU MPEeINPUATHSAMH M OpPTraHU3aIMsIMU,
kotopsie 10 1 utonsa 1991r. caenanu HeoOXOoAMMBIC TPUTOTOBIIECHUS K €€
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WCIIONBb30BAHUIO B CBSI3U C OXHUJAEMBIM HCT€UEHHEM 15-IeTHEro cpoka
OXpaHBbI.

Ilonoxkenue o TOM, 4ro Ha Teppuropun PP aBrOoMarHuecku
MPOJOJIKAIOT JEHCTBOBATh paHee BbIJAHHBIC MMaTEHThl Ha M300peTeHUs U
MPOMBIIIICHHBIE 00pa3Ibl, UMEET, OJIHAKO, OJHO UCKIIoueHue. Peub uaer
o mareHtax CCCP, BwimanHbix Ha wums [ocymapctBeHHoro QoHnma
nzobperenuit CCCP mnocne Bcrymienuss B cuiy 3akoHa CCCP «O06
m3obperenusix B CCCP». Hamomuum, uto ['ocymapctBeHHBIN (GOHN
n3zobperenuit CCCP cornacHO COI03HOMY 3aKOHY JOJDKEH ObUI BIIAJIETh
naTeHTaMH Ha Te pa3paboTKH, UCKIIIOUUTENBHOE MPaBO Ha HUCIOJIb30BAHUE
KOTOPBIX B TOOPOBOJILHOM TOPSIZIKE MEPEJaHo 3asiBUTENIEM rocy1apcTBy. B
cBs3u ¢ pacnagoM Coserckoro Coro3a, a TakXke OTKa30M POCCHIICKOTO
3aKOHOJATEN OT UACU CO3/1aHus TOJOOHON opranu3anuul BO3HUK BONIPOC
0 cynp0e maTeHToB, YK€ BBIIAHHBIX Ha uMs ['ocynmapcrBeHHoro ¢onaa
n3zobperenuit CCCP, u 3asBOK, 0 KOTOPBHIM ObUTM BBIHECEHBI PEILICHUS O
BblIaye [MaTEeHTOB Ha WM YykazaHHoro @Ponjga. B mnocranoBnenuun
BepxoBunoro Cosera P® «O BBenenuu B aeiictBue IlareHTHOro 3akoHa
P®» or 23 centsabps 1992 r. oH pemaeTcs cClemyoomuM 00pa3oM.
3agBUTENSIM TPEIOCTABICHO IPABO I0JaTh COBMECTHO C aBTOPAMHU
XOJAaTalCTBO O MPEKPAIICHUU

Kax  yoce ommeuanoce, npedycmompenuviti cm. 9 Ilamenmnoco 3axkona P@
@edepanvrviii.  pono  usobpemenuti  Poccuu 6ydem  ocywecmensime  C80i0
OdesamenbHOCMb KAK OObIUHbIL NAmeHmoooraoamens, npuobpemarOwuil npasa Ha
00BeKMbL NPOMBIUIEHHOU COOCMBEHHOCTU 8 002080PHOM NOPSIOKe.

JNEUCTBHsS  yKa3aHHBIX IIaTEHTOB Ha  Teppuropun PO ¢
OJIHOBPEMEHHOM Bbljayel nateHta PO Ha octaBmmiics cpok. Ecnu mareHT
Ha umsa [ocynapctBenHoro ¢onma uzobperenuit CCCP eme He Obul
BBIJIaH, XOTsl y’K€ UMEJIOCh PEUICHUE O BbIJa4€ TAKOI'O MAaTEHTA, 3assBUTENIN
COBMECTHO C aBTOpaMU MOI'YT XOAAaTalCTBOBAaTh O Bblgade nareHta PO ¢
OTCPOYKOM YIIJIAThl MATEHTHBIX MOLLJIMH A0 Hayala MOJIy4YeHUs JTOX0J0B OT
MCTOJIb30BaHUs pa3pabOTKH, HO He Oosiee yeM Ha msTh JieT. Cpok mojauu
xomararictea 00 ooMmeHe mareHra CCCP na maresr P® wim Belmaue
POCCHUICKOr0 NaTEeHTa B IIOCTAHOBIIEHUU HE ONpPEAEIeH. JTO 03HAYAET, YTO
Takoe XOJaTaiicTBO MOXXET OBbITh MOJAHO B JII0OOOE BpeMs B MEPUOA
neiictBusi mareHTa. OcTaeTcs, OJHAKO, HESICHBIM BONPOC O CyIpOe Tex
nateHToB I'ocymapcrBennoro ¢onga uzobperennit CCCP (paBHO Kak u
PAacCMOTPEHHBIX 3asBOK O BbIJadye NAaTEHTOB Ha €ro MMs), MO THOBOIY
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KOTOpHIX HEe Oyaer momaHo Takoro xopaaraiictBa. C OJIHON CTOPOHBI,
3aKOHOJIATENIbCTBO HE  IPEAyCMaTpUBAeT MPEKpaIleHUs JEHCTBUSA
yKa3aHHBIX MATEHTOB, XOTS 00JIafaTens MpaB Ha HUX YXe HET, a BOMPOC O
npaBonpeeMHuke He pemeH. C  Apyroil CTOPOHBI, 3asBUTEIU HE
OTpaHUYEHBI KAKUM-TTHOO0 KOHKPETHBIM CPOKOM B IOJaue XOjaraicTBa 00
oOMeHe NmaHHOro mareHta Ha mateHT P®. HepemeHHOCTh Bompoca o
MPaBOBOM PEKUME TaKUX MATEHTOB SIBJISIETCS] OUEBUIHOM.

B. [eicTBue paHee BbiAaHHbIX aBTOPCKUX CBUAETENbCTB Ha
M300peTeHUs1 U CBUOETENbCTB Ha NPOMbIWIEHHbIe 06pa3subl U UX
obMeH Ha naTteHTbl PO

[Tockonbky  monaBisiomiee  OOJBIIMHCTBO — HM300peTeHMH U
MIPOMBIIIJICHHBIX 00pa310B, CO3/IaHHBIX POCCUMCKUMH M300peTaTensiMu 1
nuzaitnepamu, oxpansuiuch B CCCP ¢ moMOIIbI0 aBTOPCKUX CBHUJIETENHCTB
(cBumeTenbcTB), mpobOigeMa OOMEHAa 3THX OXPAaHHBIX JTOKYMEHTOB Ha
pOCCHUICKHME TATeHThl 3aTparuBacT HMHTEPEChl  OOJBIIOrO  YHCIa
pa3pabOTYMKOB W TMOJb30BaTelied  OOBEKTOB  MPOMBINIICHHON
cooctBeHHocTHU. [locTanoBnenue BepxosHoro CoBera PO «O BBeneHuu B
nerictBue  IlarentHoro 3akoHa P®» mnpemocraBisier  3asABUTENSIM
BO3MOYKHOCTh OOMEHSTh aBTOPCKOE CBHICTEILCTBO (CBHUICTEIHCTBO) Ha
nareHT P® nyrem nomaum B IlateHTHOE BemoMcTBO P® crnennaibHOTO
xonataiictBa. OgHAKO IS OCYIIECTBICHUS TAKOTO OOMEHa HEOOXOIMMBbI
10 KpaitHel Mepe JIBa YCIIOBHS.

Bo-nepBbiX, 3TO MOXHO chenaTh JIMIIb 1O  aBTOPCKHUM
ceunerensctBaM CCCP Ha w300pereHus, MO KOTOPHIM Ha MOMEHT
BBenleHUs B aeiicTBue [larentHoro 3akona P® we ucrek 20-1eTHUl CPOK C
JaThl momaud 3asiBku, W cBuuerenbctBaM CCCP Ha npoMBIIIIEHHbBIE
o0pa3siiel, 0 KOTOPHIM HE MCTeK 15J1eTHHI CPOK C HaThl MOAAYN 3asiBKU.
HeoOxomuMocTs  BBeACHUS YKa3aHHBIX BPEMEHHBIX OTpaHUYCHHH,
COBIMAJIAIONIUX CO CPOKAMH JCWCTBHSI TATEHTOB Ha H300pETCHUS U
MPOMBIIIJICHHBIE 00pa3ibkl 0 HOBOMY [laTeHTHOMY 3aKkoHY, 00yCIIOBIIEHA
TEM, YTO JeHCTBHE aBTOPCKUX CBUJICTEIBCTB (CBUACTEIBLCTB) HE OBLIO
OTPaHUYCHO B 3aKOHOATEIILCTBE KAKUM-JIMOO CPOKOM.

Bo-BTOpBIX, [ OCYHIECTBICHHS TaKOro oOOMeHa HEeoOXOIUuMO
JOCTHKEHHE COTNIAlIeHUsl MEXIY 3asiBUTENIeM U aBTOpoM. OueBUAHO, YTO
OJIHUM W3 Ba)XKHEWIIMX B TAKOM COIVIALIEHWH SIBJISIETCS BOIIPOC O TOM, Ha
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ype uMsI OyleT BbIJaH MAaTEHT, €CIU aBTOP M 3asABUTENIb HE COBIAIAIOT.
[Ipu B3aMHOM COTJIaCHM CTOPOH JIaHHBIA BOMPOC MOJXKET OBITH pEIIeH
mo0biM 00pazoM. Ecnm, ogHako, TOCTUYL COTJIAIICHUS HE YAAeTCs, CIOp
MEXIy CTOpOHAMH MOXET OBITh TiepefaH Ha pa3pelieHue Ccyna-
IlocranoBnenne BepxoBHoro Cosera P® «0 BBeneHuum B JelicTBHE
IlatenTHOro 3akoHa P®», B oTiIHYMEe OT aHAJOTHYHOIO ITOCTAHOBIICHUS
BepxoBHoro Cosera CCCP, mnpsMo He mpeaycMaTpuBaeT TaKoW
Bo3MOKHOCTH. Ho wmcxoms w3  o0mux  Havan  TPakKIaHCKOTO
CyJIOIIPOU3BOJACTBA, MOKHO C YBEPEHHOCTBIO YTBEPXKIaTh, YTO JAHHBIN
CIop TOMJSKHUT CyAeOHOMY pacCMOTPEHHIO Kak CIOp O TIpaBe
rpaxaanckoM (ct. 3, 250 paxknancko-mpoieccyaibHoro kojaekca PCOCP).

[Tockonpky cmopbl TOAOOHOTO XapakTepa OyayT BO3HHKATh B
OCHOBHOM BOKPYT' CIIY’)KEOHBIX pa3pabOTOK, MPU UX Pa3pelICHUH CyIam
CIIEYeT, MO BCEW BUIAMMOCTH, UCXOAUTH M3 TOTO, MOT WJIM HE MOT aBTOP
MOJIYYUTh TATEHT Ha pa3paboOTKy HAa CBOE HMsI Ha OCHOBE paHee
JICHCTBOBABIIIETO  3aKOHOJATENBhCTBA. Ecimm  pa3paboTka  HOCHIIA
CITy’)KeOHBII XapakTep, TaTeHT Ha Hee JIOJDKEH OBITh BhIIAH paboTOAATEIIO,
KOTOPBIH OOBIYHO BBICTYNAJI B KadecTBe 3asBHTeNs. [Ipu 3TOM, OIHAKO,
ClIeTyeT MMOMHUTh, UTO B CIIy4ae 3aKperUieHUs MpaB MaTeHTO00Ia1aTes 3a
paboromarenieM (3asBHTEIEM) OH JO/DKEH HECTH TIEpEd  aBTOPOM
MPEIYyCMOTPEHHYIO  3aKOHOAATEILCTBOM  OOSI3aHHOCTH IO BBITLIATE
BO3HArpaXAcHUs. HampoTuB, Tpu TOJYyYEeHWH TATCHTa aBTOPOM 3a
pabotomarenem cornacHo 1. 8 mocraHoBneHust BepxoBnoro Cosera P®
«O BBemeHun B neiictBue [lateHTHOro 3akoHa P®» coxpansieTcs mpaBo
JaJIbHENIIETO UCTOJB30BaHUS  pa3paboOTKH 0e3 3aKJIIOYEHUS
JUIICH3UOHHOTO  JIOTOBOpa, HO C BBIIUIATOW MATEHTOOOJaIaTeIto
KOMIICHCAILIMH, ONPEAEIISIEMON Ha TOTOBOPHOU OCHOBE.

Cpok mojauu xojaTaicTBa O MPEKpAlICHUH AEHCTBHUS aBTOPCKOIO
ceunerenbcTBa  (cBumerenbctBa) CCCP  wa Tepputopun PO ¢
OJIHOBPEMEHHOW  BblJaued mnareHTa P® Ha oOCTaBIIMIICA CpPOK
MOCTaHOBJICHHEM He ompezeneH. Crneayer, O4eBUIHO, MOJIaraTh, YTO OHO
MOET OBITh MOJaHO B Jt00oe Bpemsi B mpeaenax 20 (15)ger ¢ matel
noJlauM 3asiBKU Ha u300pereHue (MPOMBINUICHHBIA oOpaser). Jlo momaun
TaKOTO XOJATailiCTBa, a TAKXKEe B Cllydae €CIM OHO BOooOmIe He OyaeT
MOJIaHO, COXPAHSET CHUJIYy BBIJAHHOE paHee aBTOPCKOE CBHJICTEIHCTBO
(cBugerennpctBo) CCCP. IMockonbky IlatenTHbIi 3akoH PD Takoit GpopMsr
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OXpaHbl pa3pabOTOK HE MpeAyCMaTpPHBAET, MPABOBOU PEXUM MOTOOHBIX
pa3paboOTOK  OIpelesieH  CHelualbHbIM  nocrtaHoBieHueM  CoBera
MunuctpoB P® ot 12 urona 1993r. Ne 648 <O nopsijike nCHOIb30BAHUS
N300peTeHUI U MPOMBIIIIEHHBIX 00pa3lioB, OXPaHIEMBIX JEHCTBYIOIIUMU
Ha teppuropun Poccuiickor ®exepanuy aBTOPCKUMH CBHIETEIbCTBAMHU
Ha M300peTeHHe M CBHUJETEIbCTBAMU Ha IPOMBIIUICHHBIH o0Opaszen, u
BBIIUIAThl UX aBTOpaM BO3HArpakJIeHus».'

TexHu4yeckue MOMEHTHI, CBs3aHHBIE C OOMEHOM aBTOPCKHX
ceunerenbeTB (cBuaerenseTB) CCCP Ha marentsl PO, yperynmupoBaHbl B
[IpaBunax moga4yu U pacCMOTPEHHS XOAATAUCTB O MPEKPALICHUH AEHCTBUS
Ha Tepputopun P® aBTOpPCKMX CBUAETENBLCTB Ha M300peTeHH,
ceunerenbcTB CCCP Ha mpoMBINIUIEHHBIE 00pa3Ilbl, a TaK)Ke IaTCHTOB
CCCP, Boigannbix Ha uMa ['ocynapctBennoro ¢ponaa uzodperenuii CCCP,
1 BbIgayM naTeHTOB P® Ha ocraBmmiics cpok.2 XomaTtaiicTBa 00 oOMeHe
aBTOpckux cBuaerenabctB (cBuaerenbctB) CCCP nHa mareHter PO
nonarorcs B IlarenTHoe BemoMcTBO P®. XomaTalicTBO mmogacTcs B OJHOM
AK3EMIUISIPE, JOHKHO OTHOCUTBCS K OJHOMY OXPAaHHOMY JIOKYMEHTY U
colep:Kath. (haMHIINIO, UMs, OTYECTBO aBTOpa (aBTOPOB); HAMMEHOBAHHE
3asBUTEIIS (3astBUTENEH); HOMEp  aBTOPCKOI'O  CBHJIETENHCTBA
(cBumerennctBa) CCCP; nomep 3asBku; kiaacc MKW wmm MKO; nary
MPUOPUTETa; Ha3BaHWE W300PETCHUs WM TMPOMBIIUIEHHOTO 00pasia,;
bamMuIn0, WM, OTYECTBO (PH3HUYECKOro JHIA (M) WM IOJHOE
HAMMCHOBAHHME HOPUIAMYCCKOTO JIMIIA, HAa UM KOTOpPOro (KOTOPBIX)
WCIIpamBaeTcss mareHT P®, moaTBepKAeHWE COTJIachs 3TOrO JIMIla Ha
MOJIy4YeHUE MaTEHTa C €ro MOANUCHIO;

aZpec JMIA, Ha 4Yb€ MMS KMCHpAIIMBAETCS MATEHT. XOJaTalCTBO
JIOJDKHO OBITH TOJIHCAHO aBTOPOM (aBTOpaMM) WIIM UX HACJICTHUKAMHM, a
TaK)K€ PYKOBOJMTEIEM OpraHU3allMM, €CIU 3asBKa MOJAaBAJIACh OT UMEHHU
opranuzanuu. Bmecte ¢ XogaTalicTBOM NpPENICTaBISAIOTCS BCE OXpPAHHbBIE
JOKYMEHTBI 10  HM300pETEHWI0 WM  TPOMBIILICHHOMY  00pasiy,
JIOKYMEHTBI, MOJTBEPKAAIOLINE MPABOIIPEEMCTBO, €CIM TaKOBOE HMENO
MECTO, a TaK)K€ IOKYMEHT MO YIJIaTe MONUIMHEI 32 Bblgauyy nareHta PO u
3a IEPBBIM T'OJ1 €T0 JACHUCTBHS.

1 CAMII. 1993.Ne 29. Cm. 2681. Bonpoc o paszmepe, ycio8usix u nopsoKe 6blnjiamol
803HASPAdICOCHUS  ABMOPAM HNOOOOHLIX pas3pabomox 6Oyoem paccmompen 6
cnedyrowem paszoere.



Ilamenmnuoe npago - A.I1. Cepeees 148
2 Vmeepoicoenvr Ilamenmuvim seoomemeom P® 25 wiona 1993 2. (PB. 1993.Me 129

(298)). Vkasannvie Ilpasuna zamenunu coboii ananozuunvle Bpemennvie npasuna
om 26 oxmsops 1992¢. 6 cés3u ¢ ucmeuenuem cpoka 0eucmeusi NOCIeOHUX.

B cootBercTBuu ¢ [lonoxkeHneM o MONUTMHAX 3a TATEHTOBaHUE OT 12
aBrycra 1993 . 3a 00OMeH aBTOPCKOIO CBHICTEIbCTBA (CBHUICTEIHCTBA)
CCCP Ha natent P® nommza B3UMaeTcs B pa3Mepe, paBHOM IOIIIMHE 32
BbIIayy MAaTeHTa Ha M300pEeTeHHE WU MPOMBIIUICHHBIH o0pasel, T.e. B
pazmepe 3000 py6. IlommmHa 3a TepBBIA TOA MEHCTBUS MATEHTa Ha
n300peTeHne WM IMPOMBILIUICHHBIH 00pasell MpupaBHEHA MO pa3Mepy K
MOIIJTMHE, B3UMAeMOM 3a TpeTHii roj ero jaelictBus u cocrasiser 700pyo0.
Ecnm uzo6perenue panee umeno rpud «ist CIIyKeOHOTO TOJIb30BaHUA», B
coorBeTcTBUM €O cT. 25 [IlareHTHOrOo 3aKOHa JIONOJHHUTEIHHO
MPEJICTABISETCS JKCIEPTHOE 3aKIIOUYEHHE O BO3MOXKHOCTH OTKPBITOU
MyOJIMKAIUU CBEJIeHU 00 N300peTEeHUH.

[locne paccMoTpenusi xopaTaiicTBa W NPWIOKEHHBIX K HEMY
JOKYMEHTOB  TATEHTOOO]AaJaTeNt0  BBIJACTCA TMaTeHT 1o  (dopme,
ycraHaBiauBaemMoil PocnareHtom. IlaTeHT BbIIAETCS B OJHOM JIK3EMILIAPE
HE3aBMCHMO OT 4YHcja TnaTeHTooOnamareneid. Ero Homep moimkeH
COOTBETCTBOBATh HOMEPY paHee BbIIaHHOTO oxpaHHoro gokymeHnta CCCP,
a JaTa HavaJla JEeMCTBUA — JIaTe MOCTYIUICHUs XojaTaicTBa B [lareHTHOE
BeoMCTBO. OTHOBPEMEHHO IMATEHTOOOAaTeNNI0 WIH YKa3aHHBIM UM B
XOJaTalCTBE JUIAM BO3BpamiaroTcss oxpaHHble AokymMeHThl CCCP, Ha
KOTOPBIX JIEIAeTCs 3amuch (MPOCTABJIACTCS IITAMI) O MPEKPAIICHUH HX
neiictBus Ha Tepputopun P®. MHpopManus o mpekparieHuu IeriCTBHs
aBTOpckux cBuaeteabcTB (cBuaerenbctB) CCCP u Bohigaue mateHTtoB PO
nmyosuKyeTcs B opuIuanbHbIX n3nanusx Pocrnarenra.

r. 3aBepLueHMe npousBoacTBa no 3asiBKam, nogaHHbIM Ha OCHoOBe
paHee OeNCTBOBaBLUEro 3akoHogaTenbCcTBa

Ha wmoment Bcerymnenus B cuiny IlareHtHoro 3akona PO B
[TaTeHTHOM BEZOMCTBE HMEIOCh 3HAYUTEIBHOE KOJIMYECTBO 3asBOK,
JIeTIOTIPOU3BOACTBO MO KOTOPBIM He Obw1o 3aBepuieHo. Cpeau HUX ObUIH
3asBKM Ha BbIJayy aBTOPCKUX CBHICTENLCTB (CBHICTENBCTB) U 3asiBKH Ha
BbIJIauy NATEHTOB; 3asBKU, OPOPMIICHHBIE B COOTBETCTBUU ¢ [lonoxennem
00 OTKpBITUSIX, M300pPETEHHSIX M PAlMOHAIU3ATOPCKUX MPEATIOKESHHUIX
1973. ([TomoxkeHHEeM O MPOMBINUICHHBIX oOpasmax 1981r.), u 3asBKH,
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odopmiiennsie 1o npasuiam 3akoHa CCCP «O6 uzobpererusx B CCCP»
(3axkorom CCCP «O mpOMBIIIIEHHBIX 00pa3iax»); 3asBKH, KOTOPHIC €IIe
HE PAaCCMOTPEHBI MO CYIIECTBY, M 3asBKU, MO KOTOPBIM YK€ BBIHECEHBI
sKcrepTHbIe peuieHus. OOmiMe BOMPOCHI, CBA3aHHBIE C CYIAbOON ATHX
3asBOK, yperyiaupoBansl 1.3 — 5 nocranosieHust Bepxosuoro Cosera PO
«O BBenenuu B nerctue IlatentHoro 3akona P®». bonee nerampHON MX
periaMeHTalnu MOCBAILICH YyTBepKAeHHbIH PocniarenToM 29 oktsi6ps 1992
r- «llepexonHbIil TOPSAIOK PacCMOTPEHUS 3asiBOK Ha BbIIayy OXPaHHBIX
nokymentoB CCCP Ha wu300peTeHusi, TNPOMBINUICHHBIE 00pas3Ibl,
pEerucTpalMio TOBApHBIX 3HAKOB B CBA3M C BBEICHHEM B JeHCTBHE
ITatentHOro 3akoHa Poccuiickoii ®enepauuu u 3akoHa Poccuiickoit
Oenepaniun = «O  TOBAapHBIX  3HAKaX, 3HAKaX OOCIYyXHBaHUA U
HaMMEHOBAHMSAX MECT MPOMCXOXKICHHSI TOBapoB» (nanee — «dlepexomaHsblii
HOPSIIOK»)." AHaIKM3 yKa3aHHBIX aKTOB TO3BOJISICT BBIICIUTH CICIYIOIIHE
OCHOBHBIE MOMEHTHI.

[Ipexne Bcero, ecnu Ha 14 okts6ps 1992r. nenonpou3BoaCTBO MO
3asiBKE HE 3aBEpHICHO JHOO0 TPHUHATO pEUICHHE, BO3MOXHOCTH
00XaJIoBaHUSI KOTOPOIO HE HCYepIliaHa, HENpPEMEHHBIM YCIOBUEM
JaNbHENIIEro ABUKEHUS 3asiBKU SIBJISIETCS 10/1aya XO0JlaTaliCTBa O Bblaaue
narenta P®. MHbIME clioBaMM, Ha Kakoi ObI CTaJAWH PACCMOTPEHUS HH
HaxOoJUJIaCh 3asiBKa, JEJIONPOU3BOJCTBO MO HEW MPUOCTAHABIMBAETCS IO
MOCTYIUICHUsST TaKoro xojaraiictea. B coorBerctBum ¢ 1. 4.1
«[IepexomHOro mnopsaka» OHO IOJaeTcs BO BcepocCUHCKHMIT Hay4dHO-
HCCIIEIOBATENILCKUI MHCTUTYT TOCYAAapCTBEHHOM MAaTEHTHOW SKCHEPTHU3bI
(BHUUITID) wunu B AnemiasiuoHHyr nanaty [laTeHTHOTO BEIOMCTBA.
CaMm mopsIoK Mmojayv M pacCMOTPEHUsl XOJATalcTBa O BbIJAaye IATEHTa
P® mano yem oTiiM4aeTcss OT PacCMOTPEHHOIrO BBIIIE MOpPAIKa oOMeHa
aBTOpCcKHX cBUAETeNbCTB (cBUAeTenbcTB) CCCP Ha marenTsl PO 1 motomy
BpsAl JM HYXJAeTcs B CHEHHAIbHOM oOcBelleHnr. OJIHOBPEMEHHO C
X0JIaTaliCTBOM IMpeACTaBIsAeTCS JOKYMEHT 00 yIuiaTe MOILIMHBI 32 Bblady
MaTeHTa WU JTOKYMEHTHI, 0OOCHOBBIBAIOIIKE MPABO HA JBTOTY MO YIUIATe
MOILJIMHBI, €CIM MOUUIMHA He Oblla yIuladeHa A0 IMOAayu XojaTaiicTa.
BHUUITID unu AnennsiidoHHas IajiaTa paccCMaTpUBaIOT XOJATalCTBO O
Bbljaue mareHta P® B MecsyHBIM CpPOK C AaThl €ro MOCTYIUICHUS U
YBEIOMIISIIOT 3asiBUTEJIEN O pe3yibTaTaX pacCMOTPEHHUSI.
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Kak wu xopmataiicTBO 00 o0OMEHE aBTOPCKOTO CBUAETEILCTBA
(cBumerenpcrBa) CCCP Ha marent P®, xomartaiicTBO O BbIJaue MmaTreHTa
P® nopaercs mo B3aMMHOMY COIVIaCHIO 3asBHUTENEW M aBTOpoB. B m. 4
nocranoBieHus BepxoBHoro CoBera P® «O BBeaeHMM B JEHCTBUE
[TarentHOro 3akoHa P®» mnomuepkuBaeTcsi, 4YTO, €CJIA COIJIAIIEHHE O
COBMECTHOM ToAaye XOJaTailCTBa MEXKIY 3asBUTEIEM M aBTOPOM
M300peTeHusT WM MPOMBIIUICHHOTO 00pa3ia He AOCTUTHYTO, Bblada
narenta PO He nmpousBoautTcs. beuio Ob1 HEBEPHBIM TOJIKOBATH 3TY HOPMY
B TOM CMBICTIE, YTO OHA MCKJIIOYAET JI00bIC UHBIC MYyTH pa3pelieHus cropa
MEXKIY 3asBUTEJIEM M aBTOPOM, KpOME€ JOCTHKEHHSI MMHU B3aWUMHOTO
corylacusi. Bce 3aBHCHT OT TOro, B CBSI3M C 4YeM BO3HUK cmop. Eciu
MPEIMETOM CIOpa SIBIAETCS BONPOC O TOM, IMOJYy4YaTh WM HE MOJy4aTh
POCCUMCKHMM IIATEHT, OTCYTCTBUE COIVIACHUs ACHCTBUTEIBHO Iapalu3yeT
JajbHEeWIIee MNpoXOoXkAeHUE 3asiBKU. Eciaum e CTOpOHBI COrjacHbl Ha
MOJIy4YEeHUE POCCUUCKOr0 MaTeHTa, HO

" [uJl. 1993 Ne 3—4.C. 9—15.

HE MOTYT JIOTOBOPUTBCS O TOM, KTO W3 HHUX Oyzaer
MaTeHTo00IaAaTeNeM, UX CIIOp MOXKET OBITh MEepe/IaH Ha pa3pelleHue cya
KaK CIIOp O IpaBe I'Pa)J1aHCKOM.

CrnenyouM MOpPUHUUIUAIBHBIM MOMEHTOM SIBJISIETCSL TO, YTO
MIPUMEHHUTEIBHO K €I1[€ HE PACCMOTPEHHBIM 3asBKaM 3aKOHOM YCTAHOBJICH
KOHKPETHBIA CPOK [JIsl MMOJIa4yM XOJaTaicTBa B Bblgaue nareHta PO-Eciou
obmen aBTopckux cBuzerenbeTB (cBuaerenbctB) CCCP Ha matentsl PO
MOJKET OBITh MPOU3BeAeH B 1I000¢ Bpems B npeaenax 20 (15)aer ¢ maTs
MoJayu 3asBKH, TO XOJATaiCTBO O Bblgaue nareHra P® no panee
MOJIaHHOM, HO elle HEe PacCMOTPEHHOU 3asBKE JOJKHO OBITh MOJAHO HE
no3anee 31 nexabps 1993r. 3asBKu, IO KOTOPHIM 10 YKa3aHHOT'O CpOKa HE
ObUIO MPEACTaBIEHO MPAaBWJIBHO O(GOPMIICHHBIX XOAATaWCTB, CUUTAIOTCS
OTO3BaHHBIMH,

Jlanee, Ba)KHOE 3HaUEHHE UMEET TO OOCTOATENIBCTBO, YTO 3asIBKH, IO
KoTopbiM He mo3gHee 31 gexabps 1993 r. Okt TMOJAHBI
COOTBETCTBYIOIIME XOAATAWCTBA, JOJDKHBI PAacCMAaTpUBAThCA B IOPSIKE,
ycraHoBineHHOM [lateHTHbIM 3akoHOM P®. Wuaue roBops, iro0ble
BOIIPOCBHI ITPOLIECCYANIBHOTO XapaKTepa, CBA3aHHBIC, B YaCTHOCTH, C
MIPUHATUEM 3asiBKU K PACCMOTPEHHIO MJIM BBIHECEHUEM PEIICHUsI 00 OTKaze
B 3TOM, OO0 MWCHOpaBICHMM M JONOJHEHMHM MATEpHUaJOB 3asiBKH,



Tamenmnoe npaso - A.II. Cepzees 151

00>KaJIOBaHUM TPHUHATHIX PEUICHUH M T.I., PELIAIOTCS B COOTBETCTBUU C
ITatenTHERIM 3aK0HOM PD,

HampoTtuB, oreHKa YCIOBUN MAaTEHTOCTIOCOOHOCTH 3asBICHHBIX
M300peTeHUH M TPOMBIINUICHHBIX 00pa3loB OCYMIECTBIISICTCS HAa OCHOBE
3aKOHOJATENhCTBA, JCHCTBOBABIIErO Ha JaTy TMOJA4Yd 3asBKH. OTO
O3HAYaeT, 4YTO 3asBHUTEIM HE OOA3aHBI TEpe/e/IbIBaTh CBOHM 3asABKH B
COOTBETCTBUM ¢ TpeOoBaHusiMu [lateHTHOTO 3aKOHA P®. JI0OBIE 3asBKH,
noganHbie 10 14 okTa0ps 1992roxa, 10KHBI pacCMaTPUBATHCS XOTS H 110
HOBBIM TIPOIIECCYaTbHBIM MpaBUaM, HO Ha OCHOBE TeX KPHUTECPHUEB
MaTeHTOCITOCOOHOCTH, KOTOpBIC ObLTH YCTaHOBJICHBI paHee
JICHCTBOBABIIKMM 3aKOHOAATCILCTBOM.

VKazaHHbIE BbIIIE [OJOKEHUS MMEIOT O0Ollee 3HAauYeHue u
IIPUMEHSIIOTCS. KO BCEM 3asBKaM, IIPOM3BOJACTBO II0 KOTOPBIM HE
3aBepieHo. Hapsaay ¢ 3TuM Bce 3asBKU MOJPA3IENAIOTCA Ha TpU OoJiblINe
TPYNINbl, KaXaas W3 KOTOPBIX 00JaJaeT OIpeneleHHONW Crenu(uKoi.
IlepByto w3 HuX 00pa3yloT 3asiBKM, HaxOZsIUecs Ha CTaJuu
npeABapuTeNbHON ((hopManbHOI) sKkcnepTHs3bl- Ecnm mpenBapuTenbHas
HKCIIEPTHU3a 3aBEPILICHA C MTOJIOXKUTEIBHBIM PE3YJIBTATOM U 3aSBUTEIIO YK€
HaIpaBJICHO YBEAOMJIEHHE O HPHUHATHM 3aIBKM K PACCMOTPEHHIO I10
CYHIECTBY, Takas 3asBKa IE€pPelaeTcs Uil IPOBEACHHUS NaTCHTHOU
SKCHEPTHU3bI 0€3 MOIyueHUs! OT 3asABUTENS CIEIUATBHOTO XOoAaTaiicTBa 00
stoM. Ilo 3asBkam, (opManbHas SKclepTH3a KOTOPBIX 3aBEpIIEHA, HO
3asiBUTENIIM HE HAIIpaBJIEHbl JOKYMEHTBI O €€ pe3yJbTaTax, 3asBUTENISIM
HarnpasJsiercst 1100 yBEIOMIIEHUE O IPU3HAHNY 3asBKM OTO3BAHHOM WIIH O
NPUHATUM 3a8BKH K PacCMOTPEHMIO, JIMOO 3ampoc, Jaubo perieHue oo
OTKa3e B BblJaye NATcHTA. [Ipy MONOXKUTEIPHOM PEIICHUH IO 3asBKE Ha
n3o0perenue B cBs3u C BBeneHHeM [laTeHTHBIM 3akoHOM P® oTcpoueHHON
CHUCTEMBI DKCIIEPTU3BI 3asIBOK 3asIBUTEIIN OMOIHUTEIBHO YBEJOMIIOTCS O
TOM, YTO JKCIIEpPTH3a 3asiBKHU IO CYIIECTBY MOXET OBbITh HayaTa MOcIie
IIPEJCTABICHUs XOAaTalicTBa O €€ MPOBEJCHUH, B COOTBETCTBUU C II. / CT.
21 IlarenTtHoro 3akoHa P®. B periennn 00 oTKaze B MPUHATHH 3asBKU K
PacCMOTPEHMIO JIOMOJHUTENBHO COOOIIAETCs O TOM, YTO IPU HECOITIaCUU
3asiBUTENIS C PELIEHUEM OH BIIpaBe MOJATh BO3PAKEHUE B ATIEIIIALMOHHYIO
nanary JlarentHoro BemomctBa P®. Hakoneun, mno 3asBKaMm,
IIpeIBApUTENIbHASA JKCIEPTHU3a IO KOTOPBIM HE 3aBEpIIEHa Ha MOMEHT
BBedcHUA B AevictBue IlarenTHoro 3akona P®D, B ToM umciie mo 3asBKaM,
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COACPpIKAIIUM JOIIOJIHUTCIIbHBIC MaTcpuaJibl NN XO,Z[aTafICTBa 0
MPOJ/UICHUH CPOKOB WJIM BOCCTAHOBJIEHWU TPOMYIIEHHBIX CPOKOB,
yKa3aHHasl 3KCIEPTH3a MPOJOIKACTCS B COOTBETCTBUU C 3aKPEIJIEHHBIMU
[TarenTHBIM 3aKOHOM P® mpaBusiamu ee mpoBEAECHUS.

Bropyio rpymmy coCTaBisitOT 3adBKH, YXKE MPOILICANINE WU
MPOXOMASIINE CTAJAMIO AKCIEPTU3BI MO CcymecTBy. Ecim mo 3asBke yxke
BBIHECEHO JKCIEPTHOE PEIICHHE O BO3MOXHOCTH BBIJAYM OXPAHHOTO
JOKYMEHTA, U300pPETEHUIO WIIH TTPOMBIIIUICHHOMY 00pa3ily Ha TepPUTOPUH
Poccuu npenocrasinsiercst BpeMeHHas npaBoBast oxpaHa. Cpok ee neicTBUs
— C JaThl BBIKJIAAKH 3asgBKU JJIS BCEOOIEro O3HAKOMIICHHS OO JAThI
BbIJ]auM NaTeHTa. B cBOIO ouepenp, BBIKIIA KA IPOU3BOAUTCS JIUILb 110 TEM
3asiBKaM, MO KOTOPBIM MOJIaHbl XoAaTaicTBa O Bbigade nateHta PO. Ilo
3asiBKaM, 10 KOTOPBIM IOATOTOBIIEHBI pelieHuss 00 OTKaze B BbIaue
MaTeHTa, TIOCJICIHUE HAMPAaBIAIOTCS 3asBUTEISAM. JIOMOTHUTEIBHO
COOOIIAaeTCsl O TOM, YTO B CIlydae HECOTJIacHs 3asBUTENS C PEIICHUEM OH
BIIpaBe IMOJaTh BO3paXXe€HHWE B AMNEISAIUOHHYIO Tanaty [lareHTHoro
BexoMmcTBa P® B coorBerctBum ¢ 1. 8 cr. 21 IlarentHoro 3akona P®. Ilo
3asBKaM, HAXOMSIIMMCSl B CTaJWHM SKCIEPTH3bI MO CYIIECTBY, MOCIETHSS
MPOJIOJKAETCS. B COOTBETCTBUM C MpaBuyiaMu [[aTeHTHOro 3aKOHa.

Hakoner, B TpeTbi0 Tpymnmny OOBEIUHSIOTCSA 3asBKH, IO KOTOPHIM
IIOJaHBbI )KaJ'IO6I>I B CBiA3U C OTKA30M B BbIJA4ycC OXpaHHOFO I[OKyMeHTa. B
ciydae nogaun 1o 31 nekabps 1993r. xonaTaiicTBa o Bbijaue nareHTa PO
,Z[GJIOHpOI/I3BO,Z[CTBO 110 HUM HpOI[OJDKaeTC}I B COOTBCTCTBHH C HOBBIMU
MPOIIECCYaTbHBIMH TIPABHJIAMH, 3aKPEIUICHHBIMH [IaTCHTHBIM 3aKOHOM
P®.
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Masa VIl. lpaBa aBTOpPOB N306peTeHUN,
nones3HbIX Mmoaenen n
NPOMbILWSIEHHbIX OOpa3uoB

8 1. O6bwue nosoxeHust

[TarenTHOE  3akoHOmarenbcTBO  Poccuu,  HOpPMBI  KOTOPOro
pPErylIUpyIOT B OCHOBHOM OTHOILIEHUS, CBS3aHHBbIE C NPUOOpPETEHHEM,
OCYIIECTBICHMEM M  3allMTOM TATEHTHBIX TMpaB Ha  OOBEKTHI
MIPOMBIIIJIEHHOW COOCTBEHHOCTH, MPU3HAET U TapaHTUPYET TAKXKE OXpaHy
MpaB JCHUCTBUTEIBHBIX CO3JATENIE TEXHUYECKUX HoBuiecTB. [lpum
cpaBHeHUU HoBoro IlatenTtHoro 3akona P® c paHee AeiiCTBOBaBLIMMH B
CCCP HOpMaTHBHBIMHM aKTaMH IO HW300pETaTEIIbCTBY MOXET Ha IMEpBBIH
B3TJIS MOKA3aThCs, YTO 3aKOHOJATeNb BOOOIIE 3a0bLI O IMpaBax CaMHX
aBTOPOB HOBBIX Pa3pabOTOK, COCPENOTOYMB BCE BHHMAaHWE Ha TpaBax U
00s13aHHOCTSAX mareHtooOnanateneid. Ho, Bo-mepBbIX, BBIABH)KEHHE Ha
nepBbid mwiaH B [laTeHTHOM 3aKoHE QUTYpPHI TATEHTOOOIAAATENS SIBIISICTCS
BIIOJIHE €CTECTBEHHBIM SBJICHUEM U 3aKOHOMEPHO BBITEKAET U3 MEPEX0/1a K
naTeHTHOW (opMe oxpaHbl HM300peTeHH M JIpPYrHX  OOBEKTOB
MPOMBIIIIEHHON COOCTBEHHOCTH. Bo-BTOpBIX, co3JaTesaM
MAaTEHTOCIIOCOOHBIX TEXHHYECKUX HOBIIECTB BIIEPBBIC IPEIOCTABIICHA
peasibHas BO3MOKHOCTh CAMHMM CTaTh MaTeHTooOnanaTesnsMu. B-TpeThux,
[TaTeHTHBIN 3aKOH «TIOMHHUT» 00 aBTOpax, TapaHTUPYS UM BCE OCHOBHBIC
npaBa, KOTOpble OOBIUHO MPEAOCTABISIIOTCS pa3paboTdyMKaM IMaTEHTHBIM
3aKOHO/IATENIbCTBOM Pa3BUTHIX CTPAH.

[IpaBaa, B oTnM4Me OT paHee AeWCTBOBABUIMX HOPMAaTHUBHBIX aKTOB,
B uacTHocTH IlojoxkeHuss 00  OTKpBHITUSX, HM300pETEHHSIX U
panmoHanu3aTopckux mnpemioxkenusx 1973 r., 3akoma CCCP «0O06
nzobperenusix B CCCP» u np., B IlareHTHOM 3akoHE OTCYTCTBYET
CIIeLIMAIBLHBIN pa3fien, MOCBSIIEHHBIA MTpaBaM aBTOPOB. [IpaBa peanbHbIX
pa3pabOTYUKOB paccpeOTOUYEHBI MO0 Pa3HBIM CTaThsIM 3aKOHA, U TIOTOMY,
9YTOOBl MOJYYUTHh pEANbHYI0 KapTUHY 3allMIIEHHOCTH HHTEPECOB
JeWCTBUTENBHBIX ~CO3/1aTeNIell TEeXHWYECKHX HOBILIECTB, HEOOXOIUMO
MpoaHanu3upoBaTh Bech [laTeHTHBIN 3aK0H. KOHEUHO, HEKOTOPBIX MpaB U
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JBTOT, MPETyCMOTPEHHBIX MPEKHUM 3aKOHOAATEIbCTBOM, M300peTaTessaM
B HOBOM 3akKoHe He TmpenocTtaBiieHO. Tak, I[lateHTHbii 3akoH P® He
MpelycMaTpuBaeT IMpaBa aBTOpa HAa MPHCBOCHHE H300pPETCHHIO HMMEHU
aBTOpA WJIU CTCIHATBHOTO Ha3BaHUS, HE YIIOMHUHAET 00 OCOOBIX MpaBax U
JIbroTax H306peTaTeﬂeﬁ B TPYI[OBBIX, KUINIIHBIX WU HMHBIX OTHOIICHUMX.
Crnenyer numib y4ecTh, YTO Ha3BaHHBIE W aHAJOTHYHBIE WM IpaBa W
JBTOTHI paHee MPEAOCTABISUINCE H300peTaTessiM B OTBET HA YCTYIKY UMHU
rocyIapcTBy CamMoro TJIABHOTO — MCKJIIOYMTEIBHOTO TIpaBa Ha
ucronb3oBaHue paspadorku. Ceifuac, Korja aBTOp pa3pabdOTKH caM
pacmopspkaeTcss  pe3yJbTaTaMH  CBOETO  TBOPYECKOTO  TPyna,  €ro
HOTpGGHOCTI/I nu I/IHTepeCBI JOJIP)KHBI y,Z[OBJIeTBOpHTLCH 3a CUECT YMGJIOFO
WCIIOIB30BaHUSI M peaTU3alliy MPUHAJICKAIINX eMy 0a30BBIX MPaB.

TpaluLIMOHHO B COBETCKOM IOPUAMYECKOW JIUTEpaType IIpaBa
n3zo0perareneil MOApPA3AESUINCh HA JIMYHBIC HEMMYIICCTBCHHBIE W
MMYIIECTBEHHBIE U PACCMATPUBAIUCH IPUMEHHUTEIBHO K TPEM OCHOBHBIM
opuandeckuM  (aktamM, a HWMEHHO. 1) co3gaHuio pa3paboTku; 2)
MPU3HAHUIO Pa3pabOTKH 0OBEKTOM MPOMBIIIICHHON COOCTBEHHOCTH;

3) BHeApeHHIO (MCIONIB30BaHUIO) pa3pabOTKH 3aMHTEPECOBAHHBIMU
auiamMu.  Takas cxema, pacCUyMTaHHAsT B OCHOBHOM Ha IMOJy4YCHHE
n300perareNisiMd ~ aBTOPCKUX ~ CBUJICTENBCTB HA  CO3JAHHBIE  HMHU
pa3paboTKu, MAJIONPUTOIHA AJIsI BBeIEHHOW B Poccuu maTeHTHON (OpMBI
OXpaHbl OOBEKTOB IMPOMBIIUICHHONW cOOCTBeHHOCTH. KOHEYHO, neneHue
aBTOPCKHMX MpPaB Ha JIMYHBIC HEUMYIICCTBEHHBIC W WUMYIICCTBEHHBIC T0-
MPEeKHEMY COXPaHSCTCS W HMEeT OOJbIIoe MPAKTUYECKOe 3HAYCHHE.
Onnako paszeneHue npaB wu300peTareneld Ha OTIECNIbHBIE TPYIIIBI
NPUMEHUTETFHO K pPa3InYHBIM CTaIWsiM Pa3BUTHS H300pETaTEeIhCKUX
OTHOIIICHWW €/IBa JM YMECTHA B CBSI3U C OBICTPBIM MPEBpAIICHUEM
n3zo0perarenss B TATEHTOOONamaTeNlss WJIM YCTYNKOH HMM CBOHMX TIpaB
npaBonpeeMHUKY (mateHToobmanarento). [loaToMy 1enecoodpasHo MPoCTo
OCTaHOBUTHCS HA TEX TpaBax aBTOPOB, KOTOPBIC 3aKPEIUISIFOTCS 32 HUMHU
MATCHTHBIM 3aKOHOIATEIIbCTBOM.

§ 2. [Mpaeo Ha noda4y 3asieKu

[Ipexxne Bcero 3akoH TMPEIOCTABISIET AaBTOPY H300pETeHHS,
MOJIC3HOW MOJIENIN WJIM MTPOMBIIIICHHOTO 00pa3iia MpaBo MoJaTh 3asBKy Ha
BbIJIaUy TaTeHTa M CTarh nmateHroobmamarenem (m. 1 cr. 8 IarentHOrO
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3akoHa P®). Bonpockl 0 TOM, uTO mpeACTaBiseT co0Oi 3asBKa, Kyua OHa
MoAaeTCsl ¥ T. M., OBUIM PACCMOTPEHBI B MPEIBIAYIIEM pa3jeiie. 31ech ke
JaauM  XapakTepUCTUKYy caMOMy TMpaBy Ha MoJadyy  3asBKH.
3akoHOMaTeNbCTBO PoccwM MCXOMUT W3 TOTO, YTO IMOJATh 3asABKY Ha
BbIJ]auy MaTeHTa MOXET JIMIb JHI0, TBOPUYECKHUM TPYAOM KOTOPOTO
CIellaHa COOTBETCTBYIOIIAs pa3paboTKa, 3a MCKIOYEHUEM CITy4acs,
yKa3aHHBbIX B 3akoHe. [Ipu sTOoM B OoTiamumMe, Hampumep, OT MaTEHTHOTO
npaBa CIIIA, re Tpebyercs, 4TOOBI 3asBUTETH OBUT <«ICHCTBUTEIBHBIM H
nepBeIM H300perarenem». BromHe M0OCTaTo4HO, YTOOBI 3asBUTENH ObLI
n3o0peTaTesieM, YTO W TpEArnojaraercs Ipu Tojade 3asBKd. MHBIMH
CIIOBaMH, OT 3asBHUTENs, KOTOPBIA Ha3piBaeT cebs wu3o0perarenemM, He
TpedyeTcs MPEICTaBICHHUS KaKUX-JIM0O JTOKA3aTelbCTB TOTO, YTO MMEHHO
OH co3Jal Ty WIM HMHYIO pa3paboTky. HampoTuB, ecim B KauecTBe
3asBUTEJICH BBICTYMAIOT IPYTUe JIUIA, SBISIONIMECS MPaBOMPEEMHUKAMU
n3o0peraTens, OHM JOJDKHBI JIOKa3aTh CBOE IMPABOMOYHME Ha TOJAdy
3asBkM. OOBIYHO 1T O3TOTO OHU  TPEICTABISIOT  HaJJIe)KaIle
o(opMIICHHBI JOKYMEHT, MOATBEP)KIAIOIIMN CBOE IPaBOIPEEMCTBO B
nmpaBax u3zo0petarens. Takum 00pa3oM, MpaBo Ha MOJAYy 3asIBKH SBIISETCS
HCKJIIOYUTENIbHBIM MPAaBOM TOTO JIMIIA KOTOPOE CO3J1a10 COOTBETCTBYIOIIEE
pemenue. MHbpIe nMIIa MOTYT TOJaBaTh 3asgBKH HAa TOXICCTBEHHOE
pelieHue, JHIIb MOJYyYWB Ha A3TO pa3pellieHHe aBTopa WM CTaB €ro
3aKOHHBIM  TIPAaBONPEEMHUKOM, JHUOO  CaMOCTOATEIBHO  IOJY4YUB
TOXJIECTBEHHOE PEILICHUE.

3akperursis 3a M300peTareneM HMCKIIOYUTEIbHOE MPaBO Ha IMOAavy
3afBKHM, 3aKOH HCXOAUT U3 TOrO, 4YTO pPa3pabOTUYMKY MPHUHAIICKUT
WHTEIUICKTyallbHasi COOCTBEHHOCTh Ha JOCTHUTHYTBIH MM TBOPYECKUN
pesyabrar. IlodTOMy TONBKO OH caM BIOpaBe pewmarb BOMNPOC O
BO3MOYKHOCTH M II€JIECOOOPAa3HOCTH O3HAKOMJICHHsSI OOIIECTBA CO CBOCH
pa3paboTkoil. OH MOXET COXpaHUTb CBO€ M300pETeHHE WM HWHYIO
pa3paboOTKy B TaiiHe, HampuMmep, JKellas W3BJIEKAaTh BBITOAY U3
MOHOMOJBHOTO  BJIQJICHHUS  CEKPETOM  IPOU3BOJACTBA,  CTPEMSCh
MaKCUMAaJIbHO HCIOJh30BaTh CBOM 0ojiee paHHHUE pPa3pabOTKH, CUHTAs
pa3paboTKy MOTEHIIMAIBLHO OMACHOM sl 001IecTBa, U T. . M3o0perarTens
JOJDKEH JIMIIb YYUTBIBATh, YTO 3Ta €ro (hakTWdeckas MOHOIIOJIUS MOXKET
OBITh B JTIFOOOH MOMEHT IpepBaHa, €CIIM AHAJIOTHYHBIN pe3ynbTar OyneT
JTOCTUTHYT APYruM JuioM. Kpome Toro, XoTsi 3aKOH MPU3HACT U OXPaHSET
MIPaBO HA CEKPEThl MPOM3BOJICTBA, JaHHASl OXpaHa HE SIBJISETCS HaIe)KHOU
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U He o0ecreynBaeT TapaHTHUIO TOTO, YTO BCE TOTEPH, KOTOPHIE MOKET
MOHECTH oOJagaTeNb CeKpera, OyayT €My BO3MEIICHBI JIHIIOM,
3aBJIAZICBIIUM OJOTHUM CereTOM, B CBSI3U C TPYI[HOCTHMI/I HpOLIGCCﬁ
nokasbiBaHus. [ oOecrieuenus OoJiee HAZCKHOM, XOTS U OTPAaHUUYECHHOM
OTIpEeICTICHHBIM CPOKOM M OOPEMEHEHHOH psIIOM OOS3aHHOCTEH OXpaHbI
CBOEH MHTEIJIEKTyaJIbHOMN COOCTBEHHOCTH, rapaHTHUPYIOIIEH
UCKITIOYUTENILHOE TPaBO Ha €€ HCIOJIb30BaHHE, H300peTaTrelh MOXKET
MOJIYYUTh TIATEHT Ha CBOIO pa3paboTky. [Ipum »TOM, OHAKO, OH JIOJDKEH
PacKphITh CYHIHOCTH CBOETO H300pETeHHsI, TOJE3HONH MOJENH WIH
MPOMBIIIICHHOTO 00pa3iia, 4YTO SBISETCS HEMPEMEHHBIM YCIOBHUEM
IIPEAOCTABIICHUS €My TaKOW OXPaHBI.

'oBops 0 mpaBe Ha MOAady 3asBKM HA BBAAYy IATEHTA, HYXKHO
BCErJa pas3iuyaTh JBE €ro CTOPOHBI — TPOIECCYaTbHO-TIPABOBYIO U
MaTeprualbHO-TIpaBoBYI0. [IpaBo Ha 3asBKy B MHpPOIECCYaJbHOM CMBICIIE
O3HayaeT BO3MOXKHOCTh J000ro numa o¢GopMHTb U TOJIATh B
YCTaHOBJIGHHOM IOpS/IKE 3asBKy Ha BbIgady mareHTa. /laHHOMY mpaBy
KOPPECTIOHAUPYET 00s13aHHOCTH [[aTeHTHOTO BEIOMCTBA MPHUHSTH JIHOOYIO
NPaBWIFHO O(QOPMIICHHYIO 3afBKY, PAaCCMOTPETh €€ W BBIHECTH IO Hel
pemieHre B COOTBETCTBMM  C  MpaBWJIaMH  JICHCTBYIOIIETO
3aKOHO/aTeNnbCTBA. [IpaBo Ha 3asgBKy B PacCMaTpUBAacMOM CMBICIE HE
3aBUCUT OT TOTO, COOTBETCTBYET I B JCHCTBUTEIHHOCTH 3asiBIIIEMBIN
00BEKT YCTaHOBJIECHHBIM 3aKOHOM KPUTEPHSIM IMaTEHTOCIIOCOOHOCTH.

[IpaBo Ha 3asBKy B MaTepuUalbHOM ILIaHE O3HAYAET BO3MOXKHOCTH
JIEWCTBUTENILHOTO CcO3JaTeNst pa3pabOoTKH WM €ro IpaBOIPEeMHHUKA
n00uThCS  O(GUIMATBHOTO TPHU3HAHHUS  JOCTUTHYTOTO  TBOPYECKOTO
pe3yabpTaTta B CBSI3M C OJTHUM U3 OXPAaHSIEMBIX OOBEKTOB IMPOMBINUICHHON
COOCTBEHHOCTHU U 3aKpeIUIeHUs 3a COOOW MCKIIOYUTEIHLHOTO MpaBa Ha €ro
UCTIOJIb30BaHue. [ITaHHOMY TIpaBy COOTBETCTBYET 00s13aHHOCTH [laTeHTHOTO
BEJIOMCTBA BBIHECTH IMOJIOKHUTEIHLHOE PEIICHUE TIO 3asIBKE U BBIJIATh TATCHT
3asBHUTENIO, ©CJIM 3asBICHHBIH OOBEKT OTBEYAET BCEM KPUTEPUSIM
MAaTEHTOCIIOCOOHOCTH M HE  WMEETCS  YCTAaHOBIEHHBIX  3aKOHOM
NPEMATCTBUIA K BbIgade mnateHta. [IpaBo Ha 3asgBKy B MaTepHAIbHO-
MIPAaBOBOM CMBICIIE MOXET OBITh yTPAdyeHO, eCIH pa3padoTKa IepecTaer
OBITh TIATEHTOCHOCOOHOW. Hampumep, mTpu MyOJIMYHOM PaACKPHITUU
nH(OpMAIIUY, OTHOCSIIEHCS K HW300pPETeHHIO, TOJIE3HONH MOIENU WU
MPOMBIIICHHOMY 00pasily, TpaBO Ha 3asBKy W IIOJIyYeHUE MaTCHTa
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COXpAaHSIETCS JIUIIh B TSYCHUE YCTAHOBIEHHOTO 3aKOHOM IIIECTUMECSIIHOTO
cpoka. YeTkoe pasrpaHWYCHHE IBYX CTOPOH pPacCMaTpPHBAEMOTrO IpaBa
MMEET BAXKHOE MPAKTUYECKOE 3HAYCHHE B CBSI3M C HECOBIAJICHHUEM
YCIIOBHA ¥ TIOCJIEACTBHSAMH WX TIepefaddl TPETbHM JIUIAM, pa3HbIM
MOPSZIKOM HUX pealiu3alliy, pa3HbIMH OOPEMEHCHUSMH, KOTOPHIMU
COIIPOBOKAAETCS UX OCYIIECTBIICHUE, H T. II.

B caywasx, mpsiMO yka3aHHBIX 3aKOHOM, MPaBO Ha MOJAdy 3asBKHU
MPUHAIISKAT HE CO3JATeNi0 pa3pabdOTKH, a MHBIM JIMiaM. B wacTtHOCTH,
TakKuM JIUIIOM SBIISIETCS paboTomarenb, €cou pa3pabdoTKa HOCHT
CITy’)KEOHBIM XapaKTep WU BBITIOJHEHA 10 €r0 KOHKPETHOMY 3aJaHUI0 U
€CIIU JIOTOBOPOM MEXKIY HUM M aBTOPOM (aBTOpaMH) HE HPEAYCMOTPEHO
nHoe. [locKoNbKYy JIaHHBIH BOMPOC YK€ pazOupasncs B TPeAbIayIleM
paszzerne, HeT He0OXOAUMOCTH BHOBb MOJPOOHO HA HEM OCTaHABIMBATHCS.
Jlo6aBuM JHIIb, YTO €ciau paboToAaTeNlb HE MCIOJB3YeT CBOE MpaBO Ha
mojayy 3asBKH B TEUCHUE YETHIPEX MECAIEB C JaThl YBEAOMJICHHS €ro
aBTOPOM O CO3JIJaHHOM OOBEKTE MPOMBIIIUICHHOW COOCTBEHHOCTH JIMOO HE
cooOImUT aBTOpy (aBTOpaM) B TOT K€ CPOK O IIPUHATOM PEIICHUU
COXpPaHUTh Pa3padOTKy B TalfHEe WM MEPEYCTYIIKE MpaBa Ha M0ady 3asiBKU
JAPYyroMy JHIy, TO aBTOp (aBTOpBI) HMMEET MpaBO MOAATh 3asABKY U
MOJTyYHTh MATCHT Ha CBOE UMSI.

Ecnu pa3paboTka co3naHa TBOPUYECKMMH YCWIMSIMHU JBYX U Oojee
JIMILI, IPaBO Ha 1O/avy 3asBKU MPHHAIJICKHUT COBMECTHO BCEM COABTOPAM.
[TosToMy BoIlpoC O TOM, MOJaBaTh WJIM HE TOJaBaTh 3asBKY, pelIaeTcs
BCEMH MMM IO B3aUMHOMY coriacuio. Eciu cormacue mo stomy Bompocy
OTCYTCTBYET, KaXIbli M3  COAaBTOPOB  MOXET  CaMOCTOSTEIHHO
3amaTeHTOBATh JIMIIb Ty YaCTh COBMECTHOM pa3pabOTKH, KOTOpasi CO3/aHa
€ro JUYHBIM TBOPYECKUM TpynoM. Torna, Korja 3TO HEBO3MOXKHO JTHOO
HeINb3s MPaKTUYECKH PA3rpaHWYHUTh BKJIAJ COABTOPOB, MIPAaBO Ha IOJAUy
3afBKH sABNseTCA (DAaKTUUECKU Mapaln3oBaHHBIM- Poccuiickoe maTeHTHOe
3aKOHO/IaTEeIILCTBO BO BCSIKOM ClTydae MpsSMO HE IpeaycMaTpUBAET BBIXOAA
U3 co3maBiieiica cutyaruu. KoHeuHo, Ha mpakTuke 1000 U3 COaBTOPOB
MOXET PEIINTh JAHHBIH BOIPOC «CHIOBBIM>» METOJIOM, T.€. TOJATh 3asBKY
JUIIB OT CBOETO UMEHH M TE€M CaMbIM IMOATOJKHYTH JAPYTUX COABTOPOB K
y4acTHIO B NMPOU3BOJICTBE 1O 3asiBKe. OMHAKO TaKOW IyTh CO3HATEIBHOTO
obocTpeHust KOHQIIMKTA 03HAYaeT HAPYIICHHWE MpPaB JIPYIHX COABTOPOB H
HE MOYKET CUUTATHCS 3aKOHHBIM BBIXOIOM U3 CO3/IaBLICHCS CUTYalHH.
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[Ipencrasisiercs, YTO JaHHBIA CIIOpP KakK CHOpP O MpaBe IPakJaHCKOM
MOJKET OBITh IEpeljaH Ha pa3pelleHue CyIeOHBIX OpPraHoB. DTO MOXET
OBITH CHETaHO JIOOBIM M3 COABTOPOB — KaK TEM, KTO JKENaeT IMO0JaTh
3adBKYy, TaK W T€M, KTO INPOTUB 3TOrO BO3PaXKAeT, Kejlas, Halpumep,
COXpaHHUTh pa3paboTKy B TaiiHe. Pemas maHHBIA crop, Cya JOJDKEH
paccMOTpeTh J0BOJbI CTOPOH, OLEHHMB, B YACTHOCTH, LIEJIM COBMECTHOM
paboThl COABTOPOB, HAMEPEHUs ABTOPOB IO HCIIOJNB30BAHUIO Oymyrien
pa3pabOTKU U T. M., ¥ BBIHECTU pELICHHE JUO0O0 B MOJIB3Y NOJAuu 3asiBKH,
mu00 B TOJB3y coxpaHeHHs ee B TaiHe. [Ipu aTom, eciu He Oyxper
JI0Ka3aHO MHOE, CIeAYyeT MCXOAUTh U3 TOTO, YTO CTOPOHBI MPUCTYIMIN K
COBMECTHOH paboTe C HaMepeHHEeM MpHOOpecTH B MOCIEIYIOLIEM
UCKJIIOUUTENIbHBIE TIpaBa Ha JOCTUTHYTBIM pe3ynbTaT, Tak Kak 3TO
ABNSICTCA  OOBIYHBIM ~HaMepeHueM paspaboTuukoB. llpm Hanmmumum
CyAeOHOro peleHHs B M0JIb3Y [101a4M 3asiBKH JIFOOOH U3 COAaBTOPOB MOKET
MOJIaTh 3asBKY, B KOTOPOH B KauecTBe 3asBUTENs OyneT (GpurypupoBars He
TOJIKO OH caM, HO U JIpyTe COaBTOphl. B3aMOOTHOIIEHHS CTOPOH TOCIe
BbIJIauM naTeHTa [laTeHTHBIM 3aKOHOM B OOIIEM BHUJE YpPEryJIHPOBaHBI-
OHM onpeAenstoTcsl COrjallieHueM CTOPOH, a MPH OTCYTCTBHU COIJIACHS
KOKIBIA W3 MaTeHToOoONafareneii MOXKET WCIOIb30BaTh OXPaHIEMBbIN
O0BEKT IO CBOEMY YCMOTPEHHIO, 32 UCKJIIOUCHHEM BbIa4yM JIMLEH3UH W.
YCTYIKH MaTE€HTA TPETHUM JIHIIAM.

§ 3. lpaeo aemopcmea u Npaeo Ha a8MOPCKoe UMSI

BaxHeHmM JTUYHBIM HEMMYIIECTBCHHBIM IPAaBOM H300peTaTens
ABIISICTCA TPAaBO aBTOPCTBA, KOTOpOE B OOIIEM BHJIE MOXKHO ONPEACIHUTH
KaKk BO3MOXHOCTh, TIPEJOCTABICHHYIO 3aKOHOM JEHCTBUTEIHLHOMY
CO3JIAaTeNI0 M300peTeHus, TOJE3HOM MOJEeNU WIM MPOMBIIIICHHOTO
o0Opasia, ObITh IPU3HAHHBIM €IMHCTBEHHBIM MX TBOPIIOM, B ropuanueckoit
aUTepatype JONTHEe TOAbl  JUCKYTHPYETCS BOIPOC O MOMEHTE
BO3HHMKHOBEHUS JaHHOTO MpaBa. OHU ydEHBIE CBSA3BIBAIOT €T0 MOSBICHHE
TONBKO C (akTOM co37aHMs  COOTBETCTBYIOIIEH pa3paboTku U
BBIPAKCHHEM €€ B OOBEKTHBHOW (OpMe, AOCTYIHOW [JIsi BOCHPUSATHS
tperbux suul. Jlpyrue crnenuanucThl CYUTAIOT, YTO TPABO ABTOPCTBA
BO3HHMKAET M3 CJIOKHOTO IOPHUIMYECKOTO COCTaBa, B KOTOPBHIH Hapsmy C
CO3JIaHHEM Pa3pabOTKU BXOAT 0J1aua 3asBKH U PELICHUE KOMIIETEHTHOTO
rOCY/IapCTBEHHOTO oprana 0 NpU3HAHUT HPEAI0KEHUS
MAaTEHTOCIIOCOOHBIM O0BEKTOM TPOMBINUIEHHOW coOcTBeHHOCTH.2 He
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BJIaBAsICh B apryMEHTbl CTOPOHHMKOB TOW WJIM APYroil TOUKHU 3pEHHS,
OTMETUM, YTO 3aKOH BO BCSKOM Cllydyae IMpHU3HAEeT U OXpaHsAeT IpaBa
co3zaTeneil pa3paboTOK ¢ MOMEHTa JIOCTHKEHHUS TBOPUECKOTO pe3yibTara
U BBIP@XKEHHUS €ro B OOBEKTUBHOM (hopme, MOCKOIbKY MMEHHO C ATOrO
BPEMEHM TOSABISAETCS OMNACHOCTh €r0 IPUCBOEHUS APYTUMHU JIMIIAMH.
[ToaTOoMy BO3HHKHOBEHHE MpaBa aBTOPCTBA MpPaBUJIbHEH CBS3bIBATh YXKe C
STHM 3TAIOM Pa3BUTHs U300PETATENHCKOTO MPAaBOOTHOIICHHUSI.

[IpaBo aBTOpCTBAa HOCHT aOCOJIOTHBIA W  HUCKIIOYHUTEIbHBIN
xapaktep. AOCONIOTHBIM XapakTep TMpaBa aBTOPCTBA BBITEKACT U3
MIPEIOCTABIIIEMOI aBTOPY BO3MOXKHOCTU TPeOOBaTh OT BCEX TPETHbUX JIMII
NPU3HAHUS U YBAXEHHUA TOro (aKTa, 4YTO OH SBIAETCS pPa3padOTUMKOM
COOTBETCTBYIONIEr0 00BeKTa. CO CTOPOHBI KOPPECHOHIUPYIOLIEH eMy
00sI3aHHOCTH TMPaBO AaBTOPCTBA a0OCOJIOTHO TMOCTOJBKY, TOCKOIBKY
00s13aHHOCTh TPU3HABATH, YBA)KaTh M BO3JEPKHUBATHCS OT HapYyLICHUS
AAaHHOTO IIpaBa JIC)KUT Ha BCCX TPCTbUX JIMIAX. HckrouuTenbHOCTD mpaBsa
aBTOPCTBA O3HAYaeT, YTO HUKTO JIPYroi, KpoMe CaMOro aBTopa, HE MOXKET
ObITh HOCHTEJEM IIpaBa aBTOPCTBA Ha TOXKJIECTBEHHBIH OOBEKT
MPOMBIIIJIEHHONW COOCTBEHHOCTH.

IIpaBo aBTOpCcTBa SBISETCS HEOTUY)KJAEMBbIM IPaBOM, 4TO
00YCIIOBJICHO €ro JIMYHBIM XapakTepoM. OHO HE MOXKET OBbITh IepeaaHo
ApyroMy JHIly HU TPH KU3HH H300peraTelns, HU IOCIE €ro CMepTH.
[TepeycTynka u3oOperaTelieM MpaB Ha TMOJyYSHUE MATEHTA WIH CaMOro
ImaTcHTa TPETbUM JINIIaM O3Ha4yacT JIMIIb nepcaavy npaB Ha
HCIIOJIb30BaHNE Pa3pabOTKH, HO HE Mepeaady mpaBa aBTOPCTBA. ITO MPaBO
MNPUHAIJICKUT I/I306peTaTe.HIO MOXU3HCHHO W MPCKpalacTCd JUIIb C C€ro
CcMepThIO. JlaHHBIN BBIBOJI IOTHYECKH BBITEKAET U3
1 Cm., Hanp.: Paticopoockuii H.A. Hzo6pemamenvckoe npaso 6 CCCP. M., 1949.C. 135;

Auuxos K.K. H306pemenue u eco npasosas oxparna ¢ CCCP. M., 1961.C. 177—

178; Psacenyee B.A. Heumywecmeennvie npasa aemopoe uszobpemenuii /I BH.

1978. Ne 4. C. 19; Hawmencenose K.H. Ab6conommuvie u OmMHOCUMENbHBIE

usobpemamenvckue npasoomuoutenus. Aima-Ama, 1978.C. 52—54; Mamuoga
H.D. Oxpana npas uzobpemameneil u payuonaiuzamopos. J1., 1982.C. 6; u op.

2 Cm., nanp.. FOpuenxo A.K. Ilpobremsi cosemckoeo uzobpemamenvckozo npasa. JI.,
1963. C. 104—106; Ckpunxo B.P. Oxpana npas u3zobpemamenei u
payuonanuzamopos ¢ CCCP. M-, 1972.C. 64—65; I'aspuros 2.I1. K eonpocy
paspabomxu 3axona 06 uzobpemamenvcmee [ BU. 1985.M 3. C. 20;u op. 2
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MOJIOKEHUSI O HEBO3MOXKHOCTU CYIIECTBOBaHHMS OeCCyOBEKTHOTO
npaBa. [locme cmepTn aBTOpa OXpaHSeTCS HE IPaBO aBTOPCTBA, a
aBTOPCTBO KakK OOIECTBEHHO 3HAYMMBI MHTEPEC, 3aKJIIOYAIOIIUNCS B
NpU3HAHWU U300peTaTesieM TOTH, KTO SBJISIETCS NeHCTBUTEIBHBIM TBOPLIOM
pa3paboTKH.

C mpaBoM aBTOpPCTBAa TECHO CBSI3aHO IMPABO HAa aBTOPCKOE MM,
KOTOpPOE COCTOUT B 00ECIIeYeHHON 3aKOHOM BO3MOKHOCTH M300peTraTelis
TpeboBaTh, YTOOBI €ro WMs KaK co3/areisi pa3pabOTKH YIIOMHHAIOCh B
TMOOBIX MyONMKAIMAX O CO3IaHHOM UM 00BekTe. MMsi AeicTBHTETHLHOTO
aBTopa B 00s3aTeIbHOM TOPSAKE YKa3bIBae€TCS B 3asBKE Ha BbIauy
MaTeHTa, KTO Obl HU BHICTYNAJ B KA4E€CTBE 3asBHUTENS, a TAKXKE B CAMOM
mareHTte. UYTo KacaeTcs MyOJMKYeMBIX B OQUIIMAIBLHOM OIOJUICTCHE
[TaTeHTHOTO BEOMCTBA CBEICHUI O BBIJAHHOM IMATEHTE, TO aBTOP MOXKET
0TKa3aTbCs OBITH YITOMSHYTBIM. B KauecTBe TakoBoro (ct. 25 ITarenTHOro
3akoHa P®). DTO HOBOE TMOJIOKEHHE B POCCHICKOM TAaTEHTHOM
3aKOHOJATENbCTBE, TaK KakK Mpexae MMs H300peraTess yKa3blBajJoCh BO
BCceX criydasx. Pasymeercs, uMs aBTOpa HE JODKHO HMCKaXKaThCs TpU
nyOnukanusax. [IpaBo BbICTynmaTh MOJ NCEBIOHMMOM H300peTaTessiM He
MPEOCTaBIISETCS.

§ 4. lpaeo Ha eo3HazpaxdeHue

K umcny uMymiecTBeHHBIX MpaB co3aaTelield pa3paboToK, KOTOphIE
[0 TEM WM MHLIM OCHOBAaHMSIM HE CTAHOBSTCS MHATEHTOOOIaJaTCIISIMU,
OTHOCHTCSI MPABO Ha MOJTYYCHHE BO3HATrPaKICHHUS OT MAaTESHTOOOJaaaTems
WM WHBIX JIUI], UCIONB3YIOMUX pa3padoTKy. Takoe mpaBO BO3HHUKAET Y
JIBYX KaTeropuii aBTOpoB. Bo-miepBhIX, UM 00JIaal0T aBTOPHI, CO3/IaBIINE
pa3paboTKy B CBSI3U C BBIIIOJHEHHEM CBOMX CIIyKEOHBIX 00s3aHHOCTEH
WIM TIOJYYCHHOTO OT paboTojarenss KOHKpETHOro 3amanus. Kak yxke
0TMEYaJIOCh, B TOM Clly4yae, €CJIM TOJIBKO COTJIAIIICHUEM MEXKIy aBTOPOM U
paboToaTesieM He MPEAyCMOTPEHO MHOE, NMPABO HA IMOJIyYCHHE TaTCHTa
MpUHAISKUAT paboromarento. Ho aBTOp mpu 3TOM HMeEEeT NpaBoO Ha
BO3HArpaXJcHHE, copa3MepHoe BBITOJIE, KOoTOpas MoJTyYeHa
paboromareneM WM MoOrjia Obl OBITh UM TMOJNYYE€HA TMPU HAJJICKAIIEM
HCIIOJIb30BaHUH 00BEKTA TPOMBITIUICHHOW COOCTBEHHOCTH,

PaccmarpuBaemass rapaHTus  SABI€TCI  BECbMa  aKTYaJlbHOM,
IIOCKOJIBKY CYHIECTBYIOIIMI B Hacrosmiee BpeMs B Poccum ypoBeHb
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3apa0OTHOM MJaThl TBOPYECKHX PAOOTHHKOB BEChbMa JAl€K OT MHUPOBBIX
CTaHJApTOB H, KaK MpPaBHUJIO, HE 3aBUCUT OT TOTO, IMPEBOCXOMST JIU
pE3yibTaThl UX Tpyda YPOBCHb TCXHUKHW WM CBOAATCA K O6I>I‘-IHOMy
MPOEKTUPOBAHUIO. B MpuHIINTIE, KOHEYHO, HE MCKITIOYCHA TaKasi CHUTYyalus,
KOTJIa TI0 COTJIAIICHUIO paboToaaTessl M aBTOpa, HaHATOrO, HAIpUMep, IS
BBITTOJIHEHUSI KOHKPETHOTO 3aJ[aHus, ITOCIIEHEMY B IpoIiecce padoThl Hall
n300peTeHueM, TOJIe3HOH MOJIENbI0 MM TMPOMBIIUICHHBIM 00pa3oM
BBIIJIAYMBACTCS  BO3HArpaXkKJIeHHE, BIIOJIHE COPa3MEpHOE BO3MOXKHOU
BbITOZIe paboTomatens. B aTom ciyuyae, 0COOEHHO eCiH B 3aKIIOYCHHOM
KOHTPaKTe YETKO OrOBOPEH JaHHBIH BOMpOC, TIPaBO aBTopa Ha
BO3HArpaXxJacHnuc MOXKET GBITB OrpaHU4CHO TEM, YTO EMY MPUIUTACTCA I1O
KOHTpakTy. Ho 3TO sSBNIsieTCSI UCKITFOUEHHEM M3 OOIIEero MpaBuiia, KOTOPOe
BO3MOXHO B OCHOBHOM TOTJa, KOTJa MEXIY CTOpPOHAMH HET CIopa IO
yKa3aHHOU mpobieme.

[To oOmemy e TmpaBWIy, 3aKpelJICHHOMY B 3aKOHE, aBTOP
pa3pabOTKM  MOXKET  TpETeHAOBaTh  HAa  MOJY4YeHHE  0co0oro
BO3HArPAXJACHUS, MPEBOCXOJSIIEIO €ro OOBIYHYI0 3apaboTHYIO IUIaTy U
COpPa3MEepHOro BBITOJIE, KOTOPasi MOXKET OBbITh MOJIy4Y€Ha OT HUCIOIb30BaHUS
pa3zpaboTku. HenmpeMeHHBIM YCIOBHEM IOJYYEHHS 3TOTO 0CO00ro
BO3ZHArpaXXJICHUsl SBIIETCS COBEplIeHHE padoTogaTelieM OJIHOTO U3
nepeyucieHHbix B m. 2 cr. 8 IlateHTHOro 3akoHa P® ropumudeckux
NEUCTBUM, a UIMEHHO: MOAAa4y 3asBKM Ha BblJady NATEHTa HA CBOE UMs, B
TOM YHCIIC M TaKOW 3asBKH, [0 KOTOPOW HE OyAeT MOJy4eHO MaTeHTa IO
MpUYMHAM, 3aBHCSIIMM OT paldoTojaTesis; Mepeiayd IMpaBa Ha Mojaady
3asBKM  JIPYrOMYy  JIMIlY, TOpPUHATHS  pEHIeHHss O  COXPaHEHHUU
COOTBETCTBYIOIICH pa3paboTku B TaitHe. Ecam HM OIHO M3 yKa3aHHBIX
JEHCTBHI B TEUCHHE YETHIPEX MECSIEB HE COBEPIIACTCS, TPaBo Ha 0coboe
BO3HarpaXKJeHUe y aBTopa pa3pabOTKM HE BO3HUKAET, HO OH IOJIy4aeT
BO3MOKHOCTb MO/IATh 3as1BKY U MOJTYYUTh MATEHT HA CBOE UMSI.

Pa3smep m mopsiok BBIIUIATHI PAcCMAaTPUBAEMOTO BO3HATPAXKICHUS
OIPEACISIFOTCS COTJIAllICHUEM MEXIy aBTOpOM M pabortomarenem. Takoe
COTJIAlICHHE MOXET OBITh JOCTHTHYTO Kak 3apaHee, HalpHMep IpH
npueMe aBTopa Ha padOTy HIIM MO KpaHel mMepe 0 3aBepUIeHUs padoThI
HaJ| TPEIUIOKCHUEM, TaK M B IOCICAYIONIEM, HalpuMep KOrjga aBTop
cooOmraer paboTONATENI0 O CO3AAHHOM MM pa3paboTKe WM ysre TOT/Aa,
KOIJla OHAa HAYMHACT HCIIONB30BAThCS W HPHHOCUTH NpuObUTh. Ecmu
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JIOCTHYb COTJIALIEHUS HE YJAeTcs, BOMPOC MOXKET OBITh IepelaH Ha
paccmotpenue cyaa. [Ipu aTom cineayeT yuyuThIBaTh, YTO B COOTBETCTBUH C
n. 6 nmocranosneHust BepxosHoro Cosera P® «O BBeneHuu B JeiicTBHE
[TarentHoro 3akona P®» ot 23 cenrsOps 1992 r. no npuHATHA
3aKOHOJATENbHBIX akToB P® 0 pa3BuTUM U300peTaresibcTBA U
XYJ0’KECTBEHHO-KOHCTPYKTOPCKOIO TBOpUYECTBAa Ha TeppuTopun Poccun
npumensitoress n. 1, 3, S5cr. 32, cr. 33 u 34 3akona CCCP «O6
m3o0perenusix B CCCP», m. 1cr. 21,m. 1, 3cr. 221 cr. 333akona CCCP
«O TpOMBIIIICHHBIX 00pa3uax». YKa3aHHbIE CTaTbU COJEPKAT HOPMBI,
rapaHTHPYIOIIUE BBITIIATY pazpaboTunkam n300peTeHuH u
MIPOMBIIIICHHBIX 00pa3I0B BO3HATPAKICHUS HE HIDKE OIPEIECIIEHHOTO B
HUX MUHUMyMa. Tak, aBTOpy H300peTeHUs WU €ro MpPaBONPEEMHHUKY
paboTtomarenb 00s13aH BHIIUIAYMBATh BO3ZHATPAXIEHHE B pa3Mepe HE MEHee
15 nporieHTOB MPHOBUTH (COOTBETCTBYIOIIEH YacTH J0XO/a), €KETrOIHO
MOJTy4yaeMoil OT HCIoNb30BaHMA H300peTeHus, a Takke He MeHee 20
MPOLIEHTOB BBIPYYKH OT TMPOJAXH JUIEH3UUu. Bo3HarpaxkiaeHue 3a
UCIOJIb30BaHNUE HW300peTeHus, TOJNE3HbIH JPPEKT OT KOTOPOro He
BbIpaXKaeTcsl B MPUOBLIN WM J0XOJIe, BBIIUIAYMBACTCSI aBTOPY B pa3mepe
HE MEHEe JBYX IMPOILEHTOB OT JOJU CeOECTOMMOCTH Mpoaykiuu (pador,
YCIIYT), MPUXOISIICHCS Ha TaHHOE N300pETeHHE.

ABTOp NPOMBIIUIEHHOTO 00pa3lia WM €ro MpaBONPEEMHUK BIIPaBe
NPETeHOBaTh Ha BO3HArpakJA€HHE B pa3Mepe He MEHee MATHKPaTHOrO
pa3mepa MUHHUMAJIBHON 3apaboTHOM IJ1aThI, YCTaHOBJICHHOU
3aKOHOATEILCTBOM, 3a KaXKABIM IOJMHBIM JJIA  HENOJHBIA TOX
UCTIOJBb30BaHUSL TPOMBIIIICHHOrO oOpa3ia, a Takxke He wmenee 20
IPOLIEHTOB BBIPYYKH OT MPOJAKH JUIECH3MH. [loMMMO MHWHUMAaIbHOTO
pa3Mepa BO3HArpaxJIeHHsS pacCMaTpPHUBAEMbIMH HOPMaMH YCTAHOBJICHBI H
KOHKpPETHBIE MpEAeTIbHbIE CPOKM €ro BBIIUIATHI — HE TO37HEE Tpex
MECSIIIEB MOCJIEe KaKIOro roja, B KOTOPOM HCHOJIb30BAIOCh M300pEeTEHHE
(mpoMmbIlIUTEHHBINA  O0Opasel), W HE IO3JHEC TPEX MECAIEB IOCIE
MOCTYIJICHUSI BBIPYYKM OT MPOJAKU JIMICH3MH. 32 HECBOCBPEMEHHYIO
BBIIUIATY BO3HArpaKACHUS IATEHTOOONanaTeNb, BHHOBHBIH B 3TOM,
yIJIa4MBaeT aBTOPY 3a KaXJIbli JIeHb MpPOCpPOYKH meHio B pasmepe 0,04
HPOLIEHTA OT CYMMBI, IPUYUTAIOLICHCS K BBITJIATE.

ABTOpY HM300peTeHHUs, MAaTEHT Ha KOTOPOE BBLIAH MPEIIPUSATHIO,
nmaTreHToobagaTeNib, KpOME TOTO, O05S3aH B MECAYHBIM CPOK C JaThl
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MOJYYEHHsT UM TAaTEeHTa BBIIUIATUTh IMOOIIPUTEIHLHOE BO3HArPaKICHUE,
KOTOpOE€ HE YUYHUTHIBACTCS TIpH MOCJIEAYIOIMX BbIIIaTax. Pazmep
MOOLIPUTEIHLHOTO BO3HArpaXKACHHUs 3a H300peTeHHe (HE3aBUCHUMO OT
KOJIMYECTBA COABTOPOB) JOJDKCH OBITh HE MEHEE CPEIHEr0 MECSYHOTO
3apaboTka paboTHHKa naHHoro npennpustus (i, 5 cr. 32 3akona CCCP
«006 n3o6perenusx 8 CCCP»).

JencrtBue YKa3aHHBIX BBIIIIE ITOJIOKEHU N COIO3HOI'0
3aKOHOJIaTEIbCTBA Ha TEPPUTOPUN Poccun HOJTBEPXKIEHO
nocraHoBieHneM Coera MunuctpoB PO ot 14 asrycra 1993r. Ne822 <O
MOpSAJIKE MNPUMEHEHHST Ha Tepputopur PO HEKOTOPBIX MOJI0KEHUN
3akoHonaTenbcTBa ObiBIiero CCCP 06 n300peTeHHsx U MPOMBIIUICHHBIX
oOpasmax»1, npuHATOr0 BO MCIOJHEHUE 1. 6 MocTaHOBICHHUS BepXxoBHOTO
Cosera P® ot 23 cents16ps 1992r. «O BBenenuu B aeictsue [lareHTHOrO
3akoHa P®». YkazanHoe mnocraHoBieHue Cosera MunuctpoB P He
BHECIIO KAaKUX-THOO HOBBIX HPUHIUIHAIBHBIX MOMEHTOB B MEXaHU3M
peanu3ay pacCMOTPEHHBIX Bblle HOpM. OIHAKO € €ro NPUHATHEM CTAJIO
OYEBHJIHBIM, YTO B CIIy4ae HEIOCTHUIKECHHUS COIJIAIICHUS MEXIY aBTOPOM
pa3pabOTKM M MaTEeHTOoOOJaAaTeNeM O pa3Mepe MNPUYMUTAIOLIErocs
pa3paboTYMKy BO3HArpakIeHHsl CIHOp JOJDKEH pemarbcs Ha 0aze
YKa3aHHBIX BbIILIE IPaBUIL.

"PB. 1993 \2 167 (336).

Bo-BTOpBIX, IpaBOM Ha BO3HArpa)KACHHE IMOJIb3YIOTCS aBTOPBI TEX
M300peTeHU U TPOMBIIUICHHBIX OOpPa3IoB, KOTOPBIE MO-TIPEKHEMY
oxpanstorcs Ha Tepputopun PO aBropckumu cBuaerenscrBamu CCCP u
ceugerenscTBaMu CCCP B cBs3H ¢ TeM, 4TO MOCIEAHHE He 0OMEHEHBI Ha
nareHTel P®. Kak yxe oTMeuanoch, NaHHBIM BOMPOC PEryIUpyeTcs B
Hacrosee BpeMs nocranosieHueM Cosera MunuctpoB PO ot 12 urons
1993 1. Ne 648 <« mopsake UCHONB30BaHUS U300peTeHUN U
MIPOMBIIIIJICHHBIX 00pPa3IoB, OXPAHSIEMBIX JEHCTBYIOMIMMU Ha TEPPUTOPUU
P® aBropckuMH CBHAETENbCTBAMH HAa M300pPETEHHE U CBUJIETEIIHCTBAMU
Ha TPOMBINUICHHBIA 00pa3el], U BBIIJIATHl UX aBTOPAM BO3HATPAKICHUSY.
VYKa3aHHBIM IIOCTAHOBJIECHHEM YCTAHOBJIEHO, 4YTO IOPUIUMYECKHE JIHLA
HE3aBHCHUMO OT (QopM  COOCTBEHHOCTH U  (U3HUECKHE JIHIIA,
3aHMMAIOIIKECs MPEINPUHUMATEIbCKON N1eATeNbHOCTHIO, HCIOJIB3YIOT
Takyue M300peTeHNs U MPOMBILIUICHHBIE 00pa3ipl 6€3 CHeHaIbHOro Ha TO
paspemienus. OHAKO ecliu C JaThl MOJauu 3asBKU Ha U300peTeHHE WU
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MPOMBIIIJICHHBIA ~ Oo0pa3ery 10 Hayala KCIOJIb30BAHUS  IMPOIIIO
cooTBeTCTBeHHO He Oojee 20 mwiu 15 neT Ha monb3oBaTeneil Bo3jaaraeTcs
00s13aHHOCTH TI0 BBITIJIATE BO3HATPAXKIACHHS X aBTOpaM- [Ipu 3ToM pazmep
BO3HarpaxaeHus AuddepeHuupyercs B 3aBUCUMOCTH OT TOrO, Korjaa
HAYaJloCh MCIOJIb30BaHUE Pa3padOTKH — JIO WM TOCJIE BCTYIUICHUS B
CHIIy paccMaTpUBaeMoro IOCTaHOBIeHHUS. Eciaum wu3o0pereHne uiamn
MPOMBIIIJICHHBIA  00pa3el, OXpaHsIeMbleé COOTBETCTBEHHO AaBTOPCKUM
CBUJETEIHCTBOM HJIM CBHJIETEIHCTBOM, CTAJIM HCIOJIb30BATHCA JI0 ITOTO
MOMEHTa, BO3HArpakJICHWE aBTOpPaM BBILIAYMBACTCS B COOTBETCTBUU C
3aKOHOAATEIbCTBOM, JEHCTBOBABIIMM Ha JaTy Hadajla HCIOJb30BaHUs
pa3pabotku. Hampumep, 3a ucnonp3oBanue n300peTeHU, HaUaBIIeeCs 10
BceryruieHus: B cuiy 3akoHa CCCP «O6 uzobperenmnsix B CCCP», T.e. no
lutons 1991r., Bo3HarpaxxJaeHue aBTOpaM HAYHCISAETCS B COOTBETCTBUU C
pasmenom VIl «IlomoxkeHuss 00  OTKPBITHSAX, HW300PETCHHSIX |
paIMOHATN3aTOPCKUX MpenoxkeHusx» 1973r.; ecnu n3o0peTeHne Havyaio
ucronb3oBatbess B nepuoa ¢ 1 uromst 1991 r. no 14 oxtabps 1992 r.,
BO3ZHArpaXJACHUE JIOJDKHO BBIMUIAYMBATHCS B COOTBETCTBUU CO CT. 32
3akona CCCP « 006 wu3ob6perenusx B CCCP». Ilpm »sTomM pasmep
BO3ZHArpaXJACHUS 32 HCIOJb30BAaHHWE TAaKUX H300pETEHUH M TOJE3HBIX
MojeIel YBEITUYNBACTCS c MIPUMEHEHUEM K02 PHUITMEHTOB,
YCTaHOBJICHHBIX 3aKOHOIATEIHCTBOM P® TUTSE UCYHCTICHUS
rocyapcTBeHHbIX TmeHcui. [Ipu sToM yuuThIBalOTCS KOA(h(UIHMEHTHI
MPUMEHHUTETIFHO K KaXJIOMy TOJy WCIOIb30BAaHUS HW300pETEHUS WIN
MPOMBIIIJIEHHOTO o0pa3la, a Takke MOCIeAYIOIUE IOBBIIIAoNINe
KO3 (UIIMEHTHI, YCTAaHOBIIEHHBIC YKa3aHHBIM 3aKOHOJATENLCTBOM. PaHee
BBIIUIAYEHHOE BO3HArpaKJICHHE Iepepacuyery B CBA3M C H3JAaHHUEM
paccMaTpuBaeMOro MOCTAHOBIICHUS HE MOJJICHKUT.

Bo3Harpaxaenue 3a  uCHOJAb30BaHHE Ha  Teppuropuu PO
n300peTeHuii, oxpaHseMbix aBTOpckuMmu cBuaerensctBamu CCCP, u
MPOMBINIUICHHBIX ~ 00pasmoB, oxpaHsemblx cBuaeTenbctBamu  CCCP,
BBITIaTa KOTOPOTO HE ObLIIa CBOEBPEMEHHO MTPOU3BEIeHa MUHUCTEPCTBAMU
U BEIOMCTBAaMH, BBIIJIAUMBACTCA KAXKIBIM IOPUIUYECKUM  JIUIIOM,
MCIOJIb30BABIIUM YKa3aHHBIC U300pETEHUS U MPOMBIILICHHBIC 00pa3IbI.

Ecim e mcronb3oBaHue pa3pabOTKHA HAYAJIOCh IOCIIC BBEJICHUS B
neiicreue noctanosineHus Cosera MunuctpoB P® ot 12 mrons 1993r.,
BO3HArPaKJICHUE aBTOPAM BBITIAYMBACTCS KXKIBIM IOPUIUICCKHM JIUIIOM,



Tamenmnoe npaso - A.II. Cepzees 165

UCTIOJNB3YIOUIMM TaKylo pPa3paboTKy, W OIpEesseTcs] MO COTJIAIICHUIO
CTOpPOH 0e3 orpaHuveHus ero pasmepa. lIpu HeqOCTHKEHUM CTOPOHAMU
COTJIaCHsI 110 3TOMY BOIIPOCY OH MOXKET OBITh TIepe/iaH 11000 CTOPOHON Ha
paccMOTpeHHeE Cy/la KaK CIIOp O MpaBe IPa)kIaHCKOM.

Hapsiny ¢ aBTopamu mpaBo Ha MOJYy4YEHHE BO3HATPAXKICHHS MMEIOT
JIa, COJEHCTBOBABIIME CO3MAHUIO M HCIIOJIB30BAHUIO HM300PETCHHN WU
npoMbluieHHBIX  00pasnoB. CormacHo cr. 34 3akoHa CCCP  «O0
m3o0peteHusix B CCCP» u m. 3 ct. 21 3akona CCCP «O mpoMBINIIIEHHBIX
o0pasuax», KOTOpblE B COOTBETCTBHUHM C IIOCTaHOBIIEHHEM BepxoBHOTO
CoBera P® «O BBenenum B neiictsue IlatentHoro 3axona P®» or 23
ceHTs0ps 1992 r. npumensitorcs Ha Tepputopun Poccuu, mpeanpusitue-
MaTeHTOO00aIaTeb U MPEANPUATHE-TAIICH3UAT BHIMUIAYUBAIOT JHIAM (B
TOM YHCJIC HE PadOTAIOIIUM Ha JJaHHOM MPEIIPUSITHAH), COACHCTBOBABILIUM
CO3JIaHHIO M UCTIOIH30BAHUIO N300PETEHUS HITH MMPOMBIIIIEHHOTO 00pasiia,
0co00e BO3HATpaKACHNUE HE3aBUCUMO OT IPYTUX BUOB BBIIIAT.

[IpennpusTus B yCTAHOBJICHHOM JIEHCTBYIOIIUM 3aKOHOJATEICTBOM
MOPSIIKE CaMOCTOSITENIBHO OIPEIEIIIOT pa3Mep CPEACTB, HAIpPaBISIEMbIX
Ha BBIMJIATY YKa3aHHOTO Bo3HarpaxaeHus (m.4 nocranosnenuss CoeTa
MunuctpoB P® ot 14 asrycra 1993r. Ne 822 «©) nopsiake npuMEHEHUs Ha
Tepputopud P® HEKOTOPBIX TMOJIO0KEHWNH 3aKOHOJATEIhCTBA OBIBIIETO
CCCP 006 u3o0peTeHUsIX M HMPOMBIIUICHHBIX 00pasnax»). Bmecte ¢ Tem,
cormacHo 1. 2 cr. 34 3akoHa CCCP «O06 wu3ob6perenusx B CCCP»,
BO3HArpaXKJACHUE JOJDKHO YCTaHABIMBaThCs B pasmepe He MeHee 30
IPOIIEHTOB MPHOBUTA (COOTBETCTBYIOLICH YacTH 0XO0a), MOy4aeMoi
NPENpUsATHEM OT HCIOJNb30BaHUS H300pETeHUs, a 3a H300peTeHHE,
Mmosie3HbIN 3P(HEKT OT KOTOPOTO HE BBIPAXKAECTCS B NMPUOBUIA WK JTOXOJIE,
— B pa3Mepe He MEeHee 4YeThIpeX MPOIEHTOB OT JIOJU Cce0eCTOMMOCTHU
npoaykuuu (pabot, yciayr), IpUXOMSIICHCs Ha JaHHOe H300peTeHHue, U
BBITUTAYMBACTCSI B TEYCHHE TpeX JIET C JaThl Havajaa WCIOJIb30BaHUS
n3o0pereHusi.  BosHarpaknmeHwe  3a  COJACHCTBHE  CO3JIAaHUIO |
UCIIOJIb30BAHUIO IPOMBIIIIJICHHOTO oOpa3sia BBITIJIAYHBACTCS
€IMHOBPEMEHHO B  pa3Mepe, ONpelesseMOM IaTeHTooOIagaTeneM
(7mueH3uaToMm).
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MnaBa VIIl. MaTeHT KaK popma oxpaHbl
00BHLEKTOB NMPOMbILLUIIEHHOW
COOGCTBEHHOCTHU

8 1. O6bwue nosoxeHust

C npunstuem llarentHoro 3akoHa P® B Poccum BoccTaHoBieHa
MaTeHTHas popMa OXpaHbl H300PETEHHI U TPOMBIIINICHHBIX 00pa3IoB, YTO
SIBIIIETCS. CAaMBbIM CYIIIECTBEHHBIM MOMEHTOM B TMpoOHCXOonsIieii pedopme
nmareHTHOH cucreMsl. Ilarent BHOBB, kKak u 70 jer Hasazn, crai
€IMHCTBEHHBIM JOKYMEHTOM, C IOMOIIBI0O KOTOPOTO YIOCTOBEPSIFOTCS
npaBa Ha M300peTeHHs], MPOMBIIUIEHHBIE 00pa3libl, a TakXKe HOBBIN AJIs
POCCHIICKOTO MATEeHTHOTO IMpaBa OOBEKT — moje3Hble Moaenul. Xors
MaTEeHT Ha OXPAHOCIIOCOOHYI0 pa3pabOTKy M300peTaTelhb MOT B MPUHIIHIIE
noinyyuTs U mno panee nencrBoBaBiieMy B CCCP 3akoHOIATENbCTBY,
npenycMarpuBaBlieMy JBe (OpMbI OXpaHbl — IMATEHT M aBTOPCKOE
CBHJICTENILCTBO (CBUICTEIBCTBO), JCHCTBUTEIBHOCTh ObLIA TaKOBa, 4TO
99,99 1mpo1IeHTOB COBETCKUX M300peTaTeseil mojaBaiy 3assBKM Ha BhIATY
UM MMEHHO aBTOPCKUX CBHJICTEIILCTB (CBUACTENBCTB), & HE MATCHTOB.

['maBHOM mpWYMHOW 3TOTO OBUIO OTCYTCTBHE Y H300peTaTencit
(aKkTHUECKUX BO3MOXKHOCTEH [UIS M3BJICUCHHUS pPEaJbHOM IMOJB3bI M3
CBOETO MOHOIIOJIBHOTO BIIAJICHUSI HM300pPETEHHEM WM TIPOMBIIIJICHHBIM
obpasuom. Kpome TOro, 3aKOHOAATENBCTBO HE JOIYCKAJIO IOJIYYEHUS
MAaTEHTOB Ha CITy)KeOHBbIEC pa3pabdOTKH, YTO Cpa3y OTCEKaJO OT MaTEHTHOW
OXpaHbl  CBBILIE 80  mpomeHTOB  3afBISIEMBIX  pa3padOTOK;
MaTEHTOOO0IaIaTeNIMI HE MOTJIM OBITh COIMATMCTHYECKHE OpTaHHU3alNH
(a mpyrux mpakTH4YecKd HE OBLIO); MATEHT HENb3s ObUIO MOJYYHUTh Ha
HEeNnblii  psil  M300peTeHHi, B YAacCTHOCTH BELIECTBA, IOJNyYCHHBIC
XMMHUYECKHM ITyTeM, IITaMMbl MHKPOOPTaHU3MOB PACTCHUIN M JKUBOTHBIX
u T. I Hakonen, mnmmam, wn30paBIIMM TAaTEHTHYIO (OpMy OXpaHbI
CO3JIaHHBIX MM pa3pabOTOK, HE MPEJOCTABISINCH MHOTHE M3 TeX IMpaB U
JBTOT, KOTOPBIMH ITOJIB30BAINCH BIIAAETBIBI ABTOPCKUX CBUICTEIHCTB
(cBunmerenncTB). Bece 3T M Hekoropwle apyrue (akTOpbl MpeBpariain
NaTeHTHYIO (OopMy, KOTOpasi AOIMYCKaJlaCh COBETCKUM H300pETaTEebCKUM
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3aKOHOJATEIBCTBOM, B (DOPMAIIbLHOCTh, KOTOpas Oblla HY)XKHA, C OJHOU
CTOPOHBI, JUTSI CO3/TaHUS BUIUMOCTH CBOOO/IBI

1 Xoms, kak ysce ommeuanocy, OXpanHuiil OOKyMeHm, 6bl0A8aemMblli Ha NONE3HYI0 MOOEb,
umenyemcs 6 Ilamenmnom 3saxome P® ceudemenvcmeom, no ceoeil cymu OH
PABHO3HAYEH NaAMeHm) .

BBIOOpA, a C JIPYyrod — HJis NPEIOCTaBICHUS MATEHTHOM OXpaHbI
MHOCTpaHHBIM  3asBUTENsAM Kak ycioBue yuvactus CCCP B
MEXIYHApOAHON CUCTEME OXpaHbl MPOMBIIITIEHHONH COOCTBEHHOCTH.

HauaBmmiica B cTpaHe mepexoJ K pPBIHOYHOM JKOHOMHKE, B
YaCTHOCTH IMPEBpPAILlEHUE HAay4YHO-TEXHUYECKHX pa3pabOTOK B TOBap,
O00BEKTHBHO MOTPeOOBANI rapaHTUPOBATh pa3pabOTYMKAM HOBOW TEXHUKH,
a Takke mpuoOperaressiM HX TMPOIYKIMH BO3MOXKHOCTh pPEaJbHO
pacmopspkatbes  JOCTUTaeMbIMH  pe3yibTaTamu.  Bnauane — Obuia
MIPEANPUHSATA NOMbBITKA YJIYYIIUTh CYIIECTBOBABIIYIO C CTPaHE CUCTEMY
OXpaHbl MPOMBIIIJICHHOW COOCTBEHHOCTH, HE MeHss ee cymHocTtu. OO0
3TOM CBHUACTEILCTBYIOT omyonukoBaHHble B 1989—1990romax mpoexTs
HOBOT'O COIO3HOT'O 3aKOHa 00 oXxpaHe M300peTeHui, MpeaycMaTpUBaBIINE,
II0 CYIIECTBY, COXPaHEHHE aBTOPCKUX CBHUJIETENBCTB 110 BUAOM IIATEHTOB,
KOTOpble MOTJM HCIpamuBathes Ha uMs [ocynmapcrBenHoro ¢onna
m3obperesuii CCCP  u  cBOOOAHO  WCMONB30BaThCS  BCEMU
3aMHTEpPECOBaHHBIMM JMIamMu. [IpaBma, B OKOHYATEIbHOM TEKCTE
npunstoro B 1991 r. 3akona CCCP «O6 wuzobperenusix B CCCP»
INocynapcrBennsiii ponn n3odperennii CCCP BoicTynan yxke B KauecTBe
peasbHOro  MaTeHTooONIafaTeNs,  BIAACIOIIETO  MPUHALICKAIIMMU
rocynapctBy nmnareHTamu. OJHAaKO OKOHYATEIbHOE pa3MeKeBaHUE C
MPEKHEN CHUCTEMOM MPOU3OLUIO JIMIIL C MPUHATHEM [laTeHTHOro 3akoHa
P®. B ommmume OT COIO3HOrO 3akoHa TNiepefadya TroCyJapCcTBY
UCKITIOYUTENIBHBIX TIpaB Ha WCIONb30BaHUE pa3paboTOK BOOOIIE HE
paccMaTrpuBaeTcss B HEM KaK OJHAa U3 BO3MOXKHBIX (DOpPM HU3BIICUCHHUS
nzobperaresisiMu  BBIFOJT U3 CBOMX pa3paborok. Konewuno, cama
BO3MOXXHOCTh YCTYNKH TOCYAApCTBY IpaB Ha OCHOBAaHMM 3aKOHa
coxpanserca. Ho oHa yxe ocymecTBiasieTcss B paMKax OOBIYHOM
MpoLEAypbl W B CIydasX, KOTOpbIE SIBISIOTCS TPATULIUOHHBIMHU MJIs
MHUpPOBOW MaTEHTHON mpakTuku. Hampumep, rocymapctBo mpuobdperaer
npaBa Ha pa3pabOTKH, MPU3HAHHBIE CEKPETHBIMU; K HEMY MEPEXO/AT MpaBa
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naTeHTooONMaAaTeneii, He WMEBIIMX HACICAHUKOB IO 3aKOHYy U He
OCTaBUBIIINX, 3aBEIIAHUS, U T. [I.

Boccranosnennas B Poccum marteHTHas ¢opma OXpaHbl MpaB Ha
OOBEKTHl TMPOMBIIUIEHHOW COOCTBEHHOCTH HMEET Ty XK€ CYIIHOCTb,
KOTOpO# OHa 00s1a1aeT BO BceM Mupe. JIuiyy, CBOUM TBOPUECKUM TPYIOM
CO3JIaBIIEMY AJIsl OOILIECTBA HOBOE TEXHUUYECKOE CPEJICTBO, FapaHTUPYETCs
BO3MOXXHOCTb M3BJICYEHHUS BBITOABl M3 MOHOIIOJBHOTO BIIAJEHUS 3TUM
CPEICTBOM B TEYCHHME YCTAaHOBJIEHHOI'O 3aKOHOM CPOKa, IIOCJIE MCTCUCHUS
KOTOpPOTO OHO TOCTYIaeT BO BceoOliee moib3oBaHue. lIpenocraBienue
TaKO! BO3MO>KHOCTH OCYILECTBIISIETCS B pAMKAaX CIELUAIIBHOM MPOLIETYPHI,
KOTOpas BKJIIOYAeT JOBEACHUE JO CBEACHUS OOILIecTBa JAHHBIX O
CO3JIaHHOM TEXHUYECKOM HOBIIECTBE [COCTABJICHHE M II0j1a4a 3asiBKH,
nyONMKalus MaTepHaloB 3asBKM W T. II.), NMPOBEPKY KOMIETEHTHBIM
rOCylapCTBEHHBIM OPraHOM TOrO, JCUCTBUTEIBHO JIM 3asBICHHOE
HOBIIECTBO o0oramiaeT MUPOBOI YPOBEHb TEXHHUKH (IKCIEPTH3A 3asBKH),
M, HaKOHEl, BbAAYY OT MMEHH TIOCyJapcTBa 0COOOro OXpaHHOIO
JOKYMEHTa, TapaHTHPYIOIIEro IpaBa 3asBUTENA. TakuM JTOKYMEHTOM
ABJISICTCA NATEHT Ha M300peTeHHe WIM MHOH OOBEKT NPOMBIIUIEHHON
COOCTBEHHOCTH, KOTOPBI OQHIMATbHO MOATBEPXkKAAET IIpaBa €ro
oOJazaTelst U yCTaHABIIMBAET UX 00BEM.

[TpaBa marenToo0MaaTeNst HOCAT a0COMIOTHBIN, UCKIIIOUUTENBHBIN U
CPOYHBIN XapakKTep, a TAKKE OTPaHUUYEHBI TEPPUTOPUEN TOTO TOCYIAPCTBA,
MAaTEHTHOE BEJIOMCTBO KOTOPOTO €ro BhIIAN0. AOCOMIOTHAS IPUPOJIA TTPAB
MaTeHTO00IaAaTeNsl ONpPEaeNsIeTcs TeM, YTO B KadecTBe JIMI, OO0S3aHHBIX
BO3JIEPKUBATHCS oT HCIIO0Ib30BaHUS npUHaAJIekKaei
MaTeHTo00MaAaTeNt0 pa3paboTKH, BBICTYMAIOT BCE OCTaJbHBIE UJICHBI
o0Im1ecTBa, Ha KOTOPBIX PACIPOCTPAHSIFOTCS 3aKOHBI JAHHOTO TOCYAapCTBa.
B 53TOM cMmbIcHE TOJIOKEHUE MATEHTOBIAAENbIIA BECbMa CXOXKE C
MOJIOKEHHEM  COOCTBEHHMKA, YTO M  CIYXUT OCHOBaHHEM ISt
TEOPETUYECKUX KOHCTPYKIHUM TMPOMBIIUIEHHON W HWHTEUIEKTYaJbHOU
coOcTBeHHOCTH. HUKTO He BOpaBe TMOCATaTh Ha  BO3MOXXHOCTh
naTeHTo00aAaTeNs €ANHOJINYHO BJIAJAETh W pacCHoOpsHKATHCS
MpUHAJICKANIEH eMy pa3pabOoTKOH, €Cii TOJNBKO B caMOM 3aKoHE He
YCTaHOBJIEHBI HA 3TOT CUET ONPEIECTICHHBIE U3BATHUSA.

VckmrounTeNnbHbI  XapakTep CyOBEKTHBHBIX IAaTEHTHBIX IIpaB
BBIPa)KaeTCsl B TOM, 4TO B IIpeJiesiax OAHOM CTpaHbl IIpaBa Ha pa3paboTKy
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MOTYT MPHUHAJICKATh JIUIIH OJHOMY MaTeHTOOONIanaTento. Beimaya aByx
NMaTCHTOB HAa OJMH M TOT e 00beKT He nomyckaercs. Cdepa neiictBus
3TOI'0 IpaBujia, OJHAaKo, OrpaHnvcHa HallUOHAJIbHBIMU paMKaMHn
COOTBETCTBYIOIIEH cTpaHbl. Ha OMH U TOT k€ OOBEKT B PAa3HBIX CTpaHax
MAaTeHT MOXKET OBITh BbIJAH pasHbIM JumaM. Kak mpemycmarpuBaer CT.
41" TTapmKCKOM KOHBEHIIUU TI0 OXPaHE MPOMBIIIIICHHOW COOCTBEHHOCTH,
«MIAaTCHTBI, 3asdBKW Ha KOTOPLIC MOAAHBI B PA3HBIX CTpaHax Coro3a
rpaxnanamu crpan Coro3a, He3aBUCHMBI OT TTATEHTOB, MMOJIYYSHHBIX Ha TO
KEC I/I306peT€HI/Ie B OPYyrux CTpaHax, BXOAJAIINX HWJIMW HC BXOAANIUX B
Coro3». Pazymeercsi, Bi1aieTh MaTEHTOM MOXKET HE TOJBKO OJHO JIUIO, HO
1 HCCKOJIbKO JIMII, BBICTYIIAIOIINUX B KaUCCTBC €TI0 COBJIAAC/IbIIA.

[Ipu3Hak cpoYHOCTHU BBIpaXKaeTcs B TOM, YTO IPaBa, BHITEKAIOLINE U3
IIaTCHTA, I[GﬁCTByIOT B TCUCHHUC OIPCACICHHOIO IMNCpruoga BPCMCHHU. IIo
POCCHUHCKOMY TAaTEHTHOMY 3aKOHOJATENbCTBY CPOK JIEHCTBUS JIOOBIX
MaTCHTOB HAYUHACT TCUb C HAaThl IOCTYIUJICHHA 3asBKU B ITaTenTHOE
BeoMcTBO. [Ipu »TOM mareHT Ha u300peTeHue nercTByeT B TeueHune 20
JIET ¢ AToH AaThbl, CBUACTCIBCTBO HA IMOJIC3HYKO MOJCIIL — 5 JICT, NATCHT
Ha TpoMblnuieHHBIH oOpazemr — 10 g;er. Ilo  xomaraiicTBy
HaTeHTOOGHaI[aTeIDI CBUJCTCIILCTBO Ha IOJIC3HYIO MOJCIIL U MATCHT Ha
MPOMBIIICHHBIM 00pa3enr MOTYT OBITh MPOJJICHBI COOTBETCTBEHHO Ha 3
roaga n 5 ner. HOCKOHBKY C MOMCHTaA 1oAY 3as4BKU 0 BbIAA4YHW ITaTCHTA
MPOXOJUT  OMNPEIEICHHOE  BpEMs,  pEaJIbHbIA  CPOK  JCHCTBUS
HUCKIIIOYUTCIIBHBIX IIPaB, BBITCKAIOMIUX H3 IMATCHTA, ABJIACTCA HCCKOJIBKO
MEHBIINM, YEM CPOK JIEUCTBUS CaMOT0 MaTeHTa.

Kak ykassiBanocs, ct. 21 IlarentHoro 3akona P® npexycmarpusaer
nyosnukanuio IlaTeHTHBIM BEIOMCTBOM CBEAEHMM O MPHHATBIX K
paccMOTpEeHMIO 3asiBKaX Ha H300peTeHHe Mo ucreueHun 18 mecsnes c
JaThl MOCTYIUIEHU 3asBKU. Jro0oe nuio nocie nmyOiauKaluyu CBEAECHUH O
3asBKe BIIpaBE O3HAKOMHUTHCS C €€ Marepuaiamu. BBereHue mogoOHOTro
IIPaBUJIa, KOTOPOE XapaKTEPHO JIsl HATEHTHOIO 3aKOHOJATEIbCTBA MHOTUX
eBPOMENUCKUX CTpaH, MPOJAUKTOBAHO B OCHOBHOM JIBYMsI COOOPaXKCHHUSMHU.
C 0o1HOM CTOPOHBI, 3TO CTPEMIIEHUE OBICTPEE 03HAKOMUTD CIEIUATIMCTOB C
HOBEHIIMMH TEXHUYECKUMH JIOCTHKEHUSMH, IPUYEM CO BCEMH, a HE
TOJBKO  TEMM, KOTOpble B  TOCIEAyoueM OyayT  MpU3HaHbI
naTeHTocrnocoOHpiMu. C  Ipyroil  CTOPOHBI, BCEM TPETHUM JIHIIAM
IIPEJOCTABIIAETCS. BO3MOKHOCTh 3asiBUThb O CBOMX BO3PaKEHHUSIX NPOTUB
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BbIJIaUM MATEHTOB Ha T€ M300pETEHHs, KOTOpbIe He 00JIafaloT HOBU3HOM,
n300peTaTeNbCcKUM  ypOBHEM, MPOMBIIUICHHON NPUMEHUMOCTBIO JHOO
KOTOpBIE 3asBJICHBI C HapyIIEHHUEM MpaB pa3pabOTYMKOB WIJIM MHBIX JIMII,
MMCIOIIMX TMpaBa Ha pa3pabOTKy, B YaCTHOCTH paboTojareicii B
OTHOIICHHUH CITY>K€OHBIX pa3paboTOK, HACTIEIHUKOB aBTOPOB U T. 1.

OueBHHO, OHAKO, YTO MyOIUKAINS MAaTEPUAJIOB 3asIBKH JI0 BBIIAYH
MaTeHTa CIIOCOOHA HAHECTHU BpEI 3asBUTEINIO, KOTOPBIM elle He UMeeT
UCKJIIOYUTENIFHBIX TIpaB Ha pa3paboTky. B 3Toil cBs3M 3asBIeHHOMY
M300peTeHUI0 C JaThl MYONWKAIlMM CBEACHHWA O 3asBKE IO JaThl
nyONMMKalWMy CBEICHWH O BBbIAAYe MATCHTAa MPEIOCTAaBISCTCS BpEeMEHHAs
npaBoBasi oxpaHa B oObeMme OIMyOIMKOBaHHOM (opmynsl.' BpemenHoM
JaHHasE OXpaHa Ha3bIBAETCS MMOTOMY, YTO B CIIydae BBIIaYM MATEHTAa OH
JeiicTByeT ¢ oOpaTHOM CWiION ¢ naTel mojaud 3asBku. Ecnu ke Oyzaer
OPUHATO peleHne o0 OTKa3e B BBbIAAYE IIaTEHTA, BO3MOXKHOCTH
00’kaJOBaHUS KOTOPOTO HCYEpIHaHbl, BPEMEHHass IpaBoOBas OXpaHa
CUMTAETCS HE HACTYIHBIICH.

CyTh BpEMEHHOM OXpaHbl 3aKJIOYAETCS B TOM, UYTO CaMm 3asBUTEIb
MMEeT TMpaBO HCIOJb30BaTh 3asBJICHHOE M300pETeHHE, €clu TaKoe
HCIIOIb30BAaHUE HE HapyllaeT IIpaB, BBITEKAIOUX U3 ACUCTBYIOLIUX
naTeHToB. YTo Kacaercs APYTUX JIML, TO, MOCKOJbKY 3asBUTENb €IIe He
HUMCCT HCKIIOYUTCIIBHBIX IIpaB Ha I/1306p€T€HI/Ie, HUCITIOJIB30BAHUEC HWMU
n3o0peTeHus: (GopMaabHO HE SBISETCS NPABOHAPYIICHHEM Ha JTOT
MOMCHT. OI[HaKO OHU JOJIKHBI YYUTBIBATH, YTO, CCJIIM 3asABUTCIIIO 6yI[€T
BbIIaH TATEHT, UX JEUCTBUS OyayT HapyLIEHHUEM €ro MCKIIOYUTENbHbIX
npaB. [lareHrooOnanmarenh MOXeT NOTpeOOBaTH OT HHUX, BO-TIEPBBIX,
MpeKpalleHus JalbHEeHIero UCroiab30BaHUs U300peTeHusl U, BO-BTOPHIX,
BBITIJIATHI Z[GHG)KHOﬁ KOMIICHCAIIM1U 3a HCIIOJIb30BAaHUC I/1306p€T€HI/I}I B
MEepUOJi BPEMEHHOM OXpaHbl. PazMep ATON KOMIIEHCALIMU OMpPEaeIsieTCs
COrTalliI€CHuEM CTOPOH, a npu HEAOCTUKCHUN COrJj1alli€Hus
YCTaHABIIMBAETCS CYJIOM.

[TosToMy Tpu HUCHONB30BAaHUM  H300pPETECHUs,  SBISIOLIETOCS
MpeIMEeTOM OIMyOJIMKOBAaHHOM 3asBKM, TPETbUM JIHIAM I[eJIecO00pa3HO
3apaHee COrjlacoBaTh ATOT BOIIPOC C 3asiBUTENIEM, OTOBOPUB MPU ATOM U
pa3Mep NPUYUTAIONICHCS 3asBUTENI0 KOMIEHCAMU. BpInuaTta yka3aHHOU
KOMIICHCAllUM MPOU3BOAUTCA, KaK IMPAaBUJIO, ITOCJIC MMOJTYYCHHA IMAaTCHTA HA
nzobperenue. Ecnu mareHT 3asBuTeNno He OyJeT BbAAH, TO COTJAlllEHHE
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yTpauuBaeT CUIly, a BBIUIAYEHHBIE CYMMBI IIOJUIEXKAT BO3BpaTy
noJiip30Barento. Ho ecim cormamieHne 0 KOMIIGHCAIMU 33 MCIIOJb30BaHHE
n300peTeHusl B MEpHo]] BPEMEHHOW OXpaHbl MPEeIyCMaTPUBAJIO Mepenavy
MOJTb30BATENIO JIOMOJHUTEIBHBIX CBEICHHA 00 M300pETEHHH, CEKPETOB
IMPpOU3BOJACTBA, OIbITA pa6OTLI 3ajdBUTECIIA U T. II., ,Z[aHHbIﬁ BOIIPOC
pemmaercs nuddepeHIMPOBaHHO MPUMEHHUTEIFHO K caMOil pa3paboTke, ¢
O,Z[HOI>'I CTOPOHBI, u nepcaaHHbIM JOIIOJIHUTCIIbHBIM CBCICHUSM,
COCTABIISFOLINM HOY-Xay, C IPYTOi CTOPOHHI.

[lepBocTenenHoe 3HaueHWe s 00naaaress CyOBEKTUBHOTO
MaTeHTHOTO MpaBa UMEET 00beM ero mpas. B coorBercTBuum C 1., 4 cT. 3
[TatentHOro 3akoHa P® o0beM mpaBOBOM OXpaHbl, NPEAOCTABIAEMON
MaTEeHTOM Ha W300peTeHHe M CBUJIETEIHCTBOM Ha MOJIE3HYIO MOJEINb,
ompexaenseTcs ux GopMmysou, a MaTeHTOM Ha MPOMBIIIJICHHBIA 00pasen —
COBOKYITHOCTBIO €0 CYIIECTBEHHBIX IPHU3HAKOB, OTOOpaXEHHBIX Ha
dororpadusx uzgenus (Makera, pucyHka). OnHCcaHUE W YSPTEIKU CITYKAT
TOJBKO JUUIsl TOJNKOBaHWs QGopMmysbl. [lpu sTtoM mpoaykt (u3menue)
MPU3HACTCSI M3TOTOBJICHHBIM C HCIOJB30BAHUEM 3alaTeHTOBAHHOTO
M300peTeHUs, TOJIE3HOM MOJENH, a CIOCO0, OXpaHsSEeMbI TMaTEHTOM Ha
n300peTeHne, — MPHUMEHEHHBIM, €CIIH B HEM HCIIOJIb30BaH KaXKIbIN
MPU3HAK M300peTeHHUs, TI0JIE3HOM MOJEIH, BKIIIOUCHHBI B HE3aBHUCHUMBIN
MYHKT ()OPMYIIbI, HJIM SKBUBAJICHTHBIN eMy nipu3Hak. M3nenue npusHaercs
W3TOTOBJICHHBIM C HCIIOJIB30BAHUEM 3allaTE€HTOBAHHOIO MPOMBIIIJIEHHOTO
o0pa3siia, eciu OHO COAEPIKUT BCE €ro CYIIECTBEHHBIC TPU3HAKH.

Takum o00pa3om, 1 TPU3HAHHUS W300pETEHUS WU TIOJIE3HOU
MOJICTIM WCIIONB30BAaHHBIMU B TOM WJIH HWHOM OOBEKTE TEXHUKU
HEOOXOJMMO YCTaHOBHTH HAJIM4YHE B HEM BCEX IMPH3HAKOB HM300pETCHUS
WM TOJIE3HOW MOJENH, KOTOpPbIe OTPaKCHBI B HE3aBHCHMOM ITYHKTE HX
dbopmyn. IlpucyrctBue y o0O0BEKTa TPHU3HAKOB, COJAEPXKAIIUXCS B
3aBUCHMBIX MYyHKTaX (OpPMYIbl W300pETEHUs WU TOJE3HOW MOJIENH,
3HAa4YCHUs HE UMeeT. B paBHOI Mepe M300peTeHre WM IMOJIe3Has MOJIEINb
CUHTAIOTCA WCIOJIB30BAHHBIMH, €CIIM OJUH WM HECKOJBKO MPHU3HAKOB
3aMEHEHbl B OOBEKTE TEXHUKHA OSKBHBAJICHTOM, T.€. AaHAJOTHYHBIM
MIPU3HAKOM, BBITIOJHSIIOIMIUM T€ ke (YHKIIUU U JAIOIMUM TOT K€ dP(DEKT.
Ha mnpusHaHme 3aMEHEHHOTO TIPU3HAKa OSKBUBAJICHTOM BIHUSET TaKXKe
OUYEBUIHOCTH TPOU3BEICHHON 3aMEHBI. DTOT K€ MPUHIIUI IPUMEHSIETCS U
OpU  BBISIBICHUH ~ CIydaeB  KCIIOJIB30BaHUS  3allaTEHTOBAHHOTO
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MpPOMBIIIICHHOTO  oOpa3na. Hamuume y  W3genuss  OTJENBHBIX
CYUIECTBEHHBIX IMPHU3HAKOB MPOMBIIIEHHOTO o0pa3lia elle He O3HauyaeT
HapYIICHUsT TATCHTHBIX MpaB €ro BIIAJENbIIa; HAMPOTHB, Pa3IUYMs B
HECYIIECTBEHHBIX TMPU3HAKAX MEXAy H3AeUeM M 3alaTeHTOBAaHHBIM
MPOMBIIIJICHHBIM ~ O0pa3llOM TIPH COBMAJEHHWU BCEX MX OCHOBHBIX
MPU3HAKOB CBUETEIHCTBYIOT O HAPYIIEHUH NATEHTHBIX MIPaB.

I'oBops 00 oObemMe TPaBOBOW  OXpaHbl, NPEIOCTABISAEMON
MMaTeHTOOOaaTeNII0, HENb3sd HE KOCHYTHCS €Iie OJIHOTO BOIpOcCa,
pelieHue KOTOPOro SIBJISIETCSI HOBBIM JJIsl POCCHUMCKOTO MaTEHTHOTO
3aKOHOJIaTeNbCTBA. Peub HIET O MIMPOKO U3BECTHOM B MUPOBOW MATEHTHOM
MpPaKTUKE KOCBEHHOW OXpaHE NPOJYKTa, KOTOpas BIIEPBbIE BBOJUTCA
ITatentHbiM 3axkoHOM P®. B coorBerctBuu ¢ n. 3 cT. 10 IlarentHOro
3aKOHA HApYIIEHUEM HCKIIOYUTEIBHOTO TMpaBa MaTEHTOOOIaaaTens
MPU3HACTCSI, CPEAM TPOUYEro, BBEICHHUE B XO3SMCTBEHHBIH 00OpPOT JMOO
XpaHEHHE C 3TOW LENbI0 MPOAYKTa, M3TOTOBJIEHHOI'O HENOCPEICTBEHHO
croco0oM, OXpaHsSeMbIM IAaTeHTOM Ha u300pereHue. MHBIMEH clioBaMH,
NeCTBUE TMAaTeHTa, BBIJIAHHOTO Ha CIOCO0 TMONYYEeHUS MPOIYKTa,
pacrnpocTpaHseTcss U Ha MPOJIYKT, HEMOCPEICTBEHHO MOJYYEHHBIH ATHUM
cnocoboM. Ilpu 53TOM HOBBIH TPOMYKT CUYHTACTCS IOJyYECHHBIM
3amaTeHTOBAaHHBIM CIIOCOOOM MPH OTCYTCTBHUH JI0KA3aTEIHCTB IPOTUBHOTO.

[Iupokoe mMpuMEHEHNE UHCTUTYTAa KOCBEHHOH OXpaHbl 00YCIOBIECHO
TE€M, YTO B OOJIBIIMHCTBE CIIydacB OOHAPYKUTh HapYIICHUE MAaTCHTHBIX
MpaB Ha TEXHOJIOTMI0 MOXHO JIMIIb IyTEM BBISIBJICHUS MPOAYKTA,
HM3rOTOBJIEHHOIO C IIOMOIIBIO 3alaTeHTOBAaHHOro crocoba. Bianmenerr
MaTeHTa Ha CMoco0, KaK MpaBWJIO, HE MMEET JIOCTyNa Ha MPEANpUATHS
MpEeIoJaraéMbIX HaApYyIIMTENEH €ro MNaTeHTHBIX IpaB M HE MOXKET
HETMOCPEICTBEHHO MPOBEPUTH, UCTIOIB3YETCS JIM UMH ero TexHonorus. Ho
OH MOXET JieJaTh 93TO KOCBEHHBIM 00pa3oM, KOHTPOJUPYS BBITYCK
MPOJYKTa, KOTOPBIA MOXET OBITh MONYYCH 3alaTeHTOBAHHBIM CIIOCOOOM.
JIyist TOro 4To0BI TaKOM KOHTPOJIb OBUT ACHCTBEHHBIM, BJIAJICIBILYy ITaTCHTA
Ha CMOCOO TONydeHUs! MPOJYKTa MPEJOCTaBISIOTCS TaKHe Ke MpaBa Ha
MPOJYKT, KaK €CJIM Obl OH BIIaJie MTaTEHTOM Ha caM MpOoAyKT. OqHAKO 3TH
€ro ImpaBa Ha NPOAYKT OTPAaHMUYEHBI 3aMATEHTOBAHHBIM CIIOCOOOM €ro
MOJTy4YECHUS. Ecmu MPOAYKT MOJTy4YeH JIpYyTUM crmocodom,
MaTeHTO00aAaTeIhb HUKAKUX MPaB Ha HETO HE UMEET.
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Cnemyer ckaszarh, 4YTO TIOA <IIPOAYKTOM, HEMOCPEICTBEHHO
M3TOTOBIICHHBIM 3allaTEHTOBAHHBIM CIIOCOOOM», TOHHMAIOTCS JIIOOBIC
W3ENus, YCTPOMCTBA, BEIIECTBA U T. II., IPUYEM KaK HOBBIC, TaK U YyXKe
u3BecTHhIe. B Tex ciydwasx, Korja pedb HIET O HOBOM IPOIYKTE,
HeﬁCTByeT npe3yMIiluA, 4YTO OH MOJYUYCH C MOMOIIBIO 3allaTCHTOBAHHOT'O
ciocob6a. MHBIMH cJOBaMH, HW3TOTOBUTEIh OSTOTO TPOMYKTA IOJDKEH
J0Ka3aTh, 4qTo UM HE HCITOJIB30BaJICS anHannemame/’I
MaTeHToo0aaTeNII0 Ccrmocod, Tak Kak B MPOTHBHOM Ciiydae OH Oyjaer
npuU3HaH HapymuTeneMm. Eciin ke maTeHToM - OXpaHsAeTcsl HOBBIH croco0
MONyYeHHUsT  y)K€  HM3BECTHOTO  TPOIYKTa, Opems  TOKa3bIBaHUS
MCIIOJIb30BAHUS 3aImaTeHTOBAaHHOTO criocoba JIOXKUTCS Ha
naTeHToo0aaaTes. J{s 3Toro OH MOXKET MCIIOJIb30BaTh JIOOBIE TPSMBbIC
U KOCBCHHBLIC OOKA34aTCIIBCTBA, CBUACTCIILCTBYIOIIUC O MpPCAIoIaracMomM
HapyIICHUH €ro IpaB, HalpUMEp JaHHBIC O CYIIECTBEHHOM YBEIWYCHUU
00BEMOB MPOJIAKU MPOAYKTA HA PHIHKE MOCIIE OITyOIMKOBAaHUS CBEJICHHM O
HOBOM CITIOCO0O€ €ro Moy4eHus, 00 U3BMEHEHU! €r0 CTOUMOCTH | T. II.

§ 2, CodeprkaHue nameHMHbIX Npae

a. MWcknouutenbHoe npaBo Ha wucCMNonb3oBaHMe U3006peTeHUs,
NoJsie3HOW MoAenu Unu NPoMbILLINIEHHOro obpasua

[TaTeHTOOONMAAATENI0 TPHUHAJICKUT HCKIIOYUTEIHLHOE MPaBO Ha
UCIOJIb30BaHNE OXPaHSIEMbIX MAaTEHTOM HM300pETEHHUs, MOJIE3HONH MOJENH
WIN TPOMBIIUICHHOTO 00paslia M0 CBOEMY YCMOTPEHHIO, €CJIH TaKoe
UCIOJIb30BaHWE HE HapyllaeT TMpaB JpPyrux MNaTeHTooOJIaaaresnei.
VkazaHHOe€ TpaBO  BKJIOYAET TaKXKE€  BO3MOXHOCTb  3alpeTUTh
UCIOJIb30BaHNE YKa3aHHBIX OOBEKTOB JAPYrHUM JHIaM, 33 HCKIOYEHHEM
ClIy4aeB, KOrjJa TaKO€ HCIIOJIb30BaHUE B COOTBETCTBUM C JlaTeHTHBIM
3aKkoHOM P® He sBisieTcss HapylieHueM IpaBa maTeHTooOnamarens. [lox
WCIIOJIb30BAHUEM TIIOHUMAETCs BBEJCHHE B XO3AWCTBEHHBIH 000pOT
MPOJYKTa, CO3/JaHHOTO C MPUMEHEHHEM H300peTeHMs], MOJIE3HONM MOJeNn
WM  TPOMBIIUICHHOTO o0pas3lia, a Takke TMPUMEHEHHE Croco0a,
OXpaHsAEMOro MaTeHTOM Ha H300peTeHue. BBeneHune B XO3s1CTBEHHBIN
000poT, B CBOIO oOuepedb, OXBAaThIBAET COOOW Takue JIEHCTBUS, Kak
W3TOTOBJICHUE, MPUMEHEHUE, BBO3, XpPaHEHHUE, MPEI0KEHUE K MPOJaxKe,
npojaxa U T. A. MPOAYKTa, CO3IaHHOTO C MCIOJIb30BAaHUEM OXPAaHIEMOI0O



Ilamenmnuoe npago - A.I1. Cepeees 174

pellieHus, a TakKe NpPHUMEHEHHE crmocoba, OXpaHIeMOro MAaTeHTOM Ha
HM300peTEHHE.

N3roroBineHueM  NpU3HACTCS  NPOU3BOJACTBO  IPOAYKTA  JJIA
KOMMEPYECKHMX LEJEeH, TaXke €CIM MPU ITOM CaM MPOAYKT BPEMEHHO HE
peanusyercs, a, HalpuMep, CKIAIUpyercs I MOCIEAYIOLIEH MPOIaXH.
He umeer 3HaueHns Takxke TO, e MPOUCXOAUT MPOJIaXka — B CTPAaHE WIH
3a rpanuneil. IIpuMeHeHHEeM IPOIyKTa CUMTAIOTCSA BCE CIy4ah €ro
IIPOU3BOJCTBEHHOIO HCIIOJB30BAHUSI B KOMMEpPYECKHX Leisix. BBo3
IIPOAYKTAa O3HA4aeT €ro HuMIOpPT Ha Teppuropuro Poccuu, npuyem
HapylIeHHeM sBIsieTcs caM (akT BBO3a, XOTs Obl MPOIYKT U HE
IpeAHa3Havyalcs Uil  MCIOJIB30BAaHUS HA POCCUHCKOW TEPPUTOPUH.
XpaHeHne NpOoayKTa, B YACTHOCTH €r0 HaKAIIMBAHME VISl MTOCIIEIYIOLIErO
nycka B 000pOT, TaKKe paccMaTpHBAaeTCs KakK MCIOJIb30BaHHE
3amaTreHToOBaHHOrO o0bekTa. llpemiokeHne K Mpojaxe ecThb pekiiaMa
MPOAYKTA, KOTOPast MOKET BBIPAXKATHCS B €0 IMMYOJUYHOM TEMOHCTpAINU B
TOPrOBBIX 3aJlaX W HA BUTPUHAX, B PEKJIAMHBIX KJIMMNAaX, B MPOCIHEKTaX,
Katajgorax u T. 1. Ilog mnpomaxkedl NOHUMAETCS KOMMeEpYECKas
JEeATEIBHOCTD M0 pealn3alyy 3allaTeHTOBAHHOIO MPOAYKTA, KOTOpas Jalle
BCET0 HMMEET IOPUAMYECKYI0 (OopMy TpaskJaHCKO-TIPAaBOBOTO JOrOBOpa
KyIIu-nipojaxu. HasBaHHbIE ACWCTBUS HE HMCYEPIIBIBAIOT CO0O0M Bce
Cllyyad BBEJICHUS B XO3SICTBEHHBIH 000pPOT 3aMaTeHTOBAHHOTO MPOIYKTA.
OHO MOXET TaKX e BBIPAXKATHCSI U B MHOM HCIOJIb30BAHUM NPOJYKTa, B
YaCTHOCTH B €r0 TEXHUYECKOM OOCIY)XMBAHWHU, PEMOHTE, 3aKIIOUCHUH B
OTHOLLIEHUHU HEro JOTOBOPOB apeH/Ibl, TU3UHIA, TOAPAAA, MEHBI U T. 1.

Bce ykasaHHble [€WCTBHST B OTHOLIEHHMH 3allaTEHTOBAHHOTO
MPOJAYKTa, a TakKe MPUMEHEHHE Croco0a, OXpaHSEeMOro IMaTeHTOM Ha
M300peTeHne, MOTYT COBEPIIATHCS JTUIIh CAMUM MATEHTOO0IaaTeeM, 94To
BbIpa)kaet MTO3UTHUBHYIO CTOPOHY MPUHAJICIKAILIETO eMy
UCKITIOYUTENILHOTO TIpaBa Ha UCIOJIb30BaHUE pa3paboTku. Bragenen
MaTeHTa MOXKEeT u30paTh JIIOOYI0 JOMYyCKaeMyl 3aKOHOM (Gopmy
NpeANPUHUMATENIbCKON JEATEILHOCTH JUIsl OpraHU3allMi HCIOIb30BaHUS
pemieHus. B 4acTHOCTH, OH MOXET BBICTYNAaTh KakK WHIWBHAYaJIbHbBIN
NpeAnpUHUMATENlb, MOXET CO3JaTh MPEANpPUITHE, MOXKET BHECTH
MIPUHAJISKAIIEE eMy TIPaBO Ha OOBEKT MPOMBIIUICHHOW COOCTBEHHOCTH B
KauecTBE CBOETO BKJIaJa B YCTaBHOUN (JOH] BHOBBH CO3/1aBAEMOTO HIIU yiKe
JNEWCTBYIOLIETO MPEANPUSATHS U T. 1.
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EI[I/IHCTBGHHOG, qTo OrpaHu4uBacT HCMIOCPCACTBCHHOC
WCIIOIb30BaHUE pa3padOTKHM caMUM TaTeHTooOnamaresneM, — I3TO
OXpaHsieMbIE 3aKOHOM IIaTEHTHBIE IIpaBa ApYyrux Jui. B gacTHOCTH, eciu
n300peTeHue, MmoJie3Has MOJIeNb WIM TTPOMBIILICHHBIN 00pa3sel] sSBISIOTCS
YCOBCPIICHCTBOBAHUSAMU COOTBCTCTBYIOIIUX OG’bGKTOB,
WCKJTFOYUTEIIHBIMU TIpaBaMH Ha KOTOPBIE BIAJICIOT JAPYrUe JHIA, C HUMU
JOJI?KHO GBITB AOCTUTHYTO COIJIallICHUC 06 HUCITIOJIB30BaHUU
NPUHAIISKAIMX WM pa3padoToK. Eciay OHM OTKa3bIBalOTCS BBIAATH
JIMIOCH3UIO, HaTeHTOOGHaHaTG.HB BIIpaBC O6paTI/ITBC$I B Cyd C HUCKOM O
MOHY)KICHUU UX K 3aKITIOYCHUIO JIMIIEH3UNOHHOTO JIOTOBOPA.

OnHOBpEMEHHO C TO3UTHUBHBIM MPaBOM Ha  EIUHOJIMYHOE
UCIOJb30BaHNE Pa3pabOTKM MaTeHTooONagaTeab BIpPaBE 3aIPETUTh €e
UCTOJIb30BaHUE JIOOBIM TpeThbUM JiniaM. COOCTBEHHO TOBOps, B 000MX
cllyyasix pedb UIEeT 00 OJHOM M TOM K€ IpaBe, HOO HCKIOYUTEIBHOMY
paBy naTeHToo00Ia1aTeNs Ha UCIIOJIb30BaHUE pa3paboTku
KOPPECIIOHAUPYET OOA3aHHOCTh BCEX TPEThUX JIMI[ BO3IEPKUBATHCS OT
NEHCTBUM, HapylIalomUX MpaBa maTeHTooOnamarens. PasHuma cocrout
JUIIb B TOM, Ha KaKOW — IO3UTHBHOW WM HETaTUBHOM — CTOpPOHE
paccMaTpUBaEMOro mpaBa CTaBUTCS 0ONbIINI akeHT. OJIHAKO MOJIHOCTHIO
OTOKIECTBIIATh 3T JIBE CTOPOHBI €IMHOIO IIPpaBa MaTEeHTO00IaAaTels Bee-
Takd He cienyer. Hampumep, Kak yke OTMEHYanoCch, COIJIACHO paHee
JeWCTBOBABILIEMY COBETCKOMY H300peTaTelnbCKOMYy 3aKOHOJATEIbCTBY
n3zobperarenb, W30paBIIMK MAaTEHTHYIO (OPMY OXpaHbl, OBLI JIMIIECH
IIPAKTUYECKON BO3MOXHOCTH pEaM30BaTh CBOE HCKIIOYUTEIBHOE INPAaBO
Ha M300peTeHHE WM MPOMBIIUICHHBIH 00pasel IMyTeM €ero JHUYHOTO
ucnoib3oBaHus. Ero npaBo (akTuyecku CBOAMIOCH JHIIb K BO3MOXKHOCTH
3allpeTUTh HCIOJNb30BaHUE pa3pabOTKH JApPYyruM JHIaM. B ycrioBusx
CBOOOJHON PBIHOYHOM SKOHOMHMKH ITO3UTHBHAs M HETaTHBHAs CTOPOHBI
IpaB MaTEHTOOONanaTeNlss KOPPECHOHIUPYIOT Apyr Jpyry Ooiee
OpPraHu4HO.

6. NMpaBa no pacnops:kKeH!o NaTeHTOM

[laTenTOoOONMAMAaTET ~ MOXKET  CaMOCTOSITENIBHO  HMCIOJB30BaTh
NpUHAIIeKANMe eMy  M300peTeHue, MOJEe3HYI  MOJAENb WU
MPOMBIIIJICHHBIA ~ 00paszen; IMmyTeM  OpraHW3allid  MPOMBIIIJICHHOTO
MPOM3BOJICTBA U pealu3aly U3JENUN, OXpaHSEMBIX IaTEHTOM, JHO0



Tamenmnoe npaso - A.II. Cepzees 176

MOXET HpeI[OCTaBI/ITb HpaBO Ha HMX HCIIOJIB30BaAHUC ,Z[pyrl/IM JIMIaM HJIn
BOBCE YCTYNHTh CBOM IIpaBa, BHITEKAIOIINE W3 MareHTa. HeobxoammocTh
pacropspkeHHs TaTeHTHBIMH IpaBaMHU MOXET ObITb  00yCJIOBJIECHA
OTPAaHUYCHHOCTHIO HAKOHOMHUYECKUX U IPOU3BOJCTBEHHBIX PECYpCOB
HaTeHTOOGHaI[aTeJIH, €0 HCXKCIIaHHUEM HJIN HGCHOCOGHOCTBIO 3aHUMATHCA
perieHueEM MPOU3BOJICTBEHHBIX M1 KOMMEPUECKHX BOIIPOCOB, CTPEMIICHHEM
ObICTpee BHEIPUTH pa3padOTKy M MHOXKECTBOM Jpyrux npuuuH. [lepenaua
MAaTeHTHBIX IPaB MOXKET OCYIIECTBISATHCS B PA3TUYHBIX FOPUIANYECCKUX
dbopMax, oHaKO HaHOOJIbIIIee MPAKTUYECKOE 3HAUCHUE UMEIOT UX YCTYIKA
Y BbIJIaua JIMIICH3UH Ha UCIOJIb30BAaHNE M300PETEHUM, TIOJIE3HBIX MOJIEIICH
nu HpOMBILHJIeHHBIX 06pa3u0B.

VYcTynka maTeHTHOro npaBa 03HavaeT nepeaady naTeHTOBIaAeIbIEM
NpUHAUIeKAIIET0 eMy IIpaBa Ipyromy juiny (iuiam). B coorBeTcTBum ¢ 1.
6 cr. 10 IlatenTHOTO 3akOoHa P® marteHTOOONAaNaTETh MOXKET YCTYNUTh
MOJTyYCHHBIM TaTeHT JTI000My (DU3MUYECKOMY HIIM IOPUAMYECKOMY JIUILY.
Yame Bcero ycTynka MAaTeHTHOTO IpaBa OCYIIECTBISETCS MO MOJIEIH
JI0TOBOpa KYIUIU-TIPOAAXKH, OJHAKO MOJYKET IPOUCXOAUTh M B paMKax
noroBopa MeHbl. Ecim B KauecTBe BCTPEYHOTO  YAOBIETBOPEHUS
BBICTYNAET ONPEACICHHBI pe3ynbTaT paboThl WIM YyCIyra, JOroBop o0
YCTYNIKE TMATEHTHBIX IMpaB MOXKET BKIIOYATh D3JIEMEHTHl JOTOBOPOB
nojpsiia WM yciuyrd. Bmomne pomyctuma u 0e3BO3Me3NHAs YCTYIKa
MaTEeHTHBIX MPaB, XapaKTepHas AJis1 JOroBOpoB AapeHus. UHpIMU cioBamu,
yCTyNKa TMAaTEeHTHBIX INpaB HE OrpaHWYEeHa KakKoH-T1M00 KOHKPETHOM
JIOTOBOPHOW MOJENBI0O U MOXKET OBITh COBEpIIEHAa B paMKaX MHOTHX
I'pa’X1aHCKO-TIPAaBOBBIX JJOTOBOPOB.

VYcrynka MaTeHTHBIX MpaB, B KaKOW Obl TOTrOBOpPHOH (hopMme OHA HU
OCYIIECTBIISIACH, 03HAYACT, YTO K MPUOOpETaTeNo MaTeHTa MepexoasaT B
MOJIHOM oO0BbeMe BCe IIpaBa, KOTOPbHIMH oO0Janan MaTeHTOBJIaJesell.
Brnanenen mateHrta, HampuMep, HE MOXET OCTaBHTh 3a c00Oil mpaBo Ha
U3rOTOBJICHHE W TPUMEHEHHE 3amaTeHTOBAaHHOTO O0O0bBEKTa, NepeaaB
npuoOpeTaTento rnpapa Ha €ro BBO3, MPOAaXy U T. A. CTOPOHBI HE MOTYT
CBOMM COTJIAIIEHUEM pa3JeliuTh Takke O0JacTh HCMOJIb30BaHUS
pa3paboTKH, YCTaHOBUTh KaKWe-THOO BPEeMEHHBIC WU TEPPUTOPUANbHBIC
OTpaHMYEHUS] TpaB, MEPEXOMSAIIUX K HOBOMY BIAJENblly IaTeHTa.
[TpuoOperartenp mareHTa CTaHOBHUTCS OOJazaTesieM Bcero odbema Mpas,
KOTOPBIMH BIIaJieNl ero otuyxkaarenb. COOTBETCTBEHHO OH, a HE MPEKHUN
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BJIAJIEJNICI] TATEHTa MOXET TENeph BbIAABATh JIMIICH3UU HA HUCIIOJIb30BAHHE
pa3paboTKu JApYyruM JMIAaM, a TaKXe BBICTYNaTh B 3allIUTy CBOHUX
MATEHTHBIX MPaB B CyJ€ ¥ UHBIX OpraHax.

Hapsny c¢ ycTynkoll HaTeHTHBIX IpaB NaTEHTOOOJalaTeNlb MOXKET
BbIJIaBaTh pa3pelieHus] Ha UCIOJIb30BaHUE Pa3pabOTKU APYTUMH JTUIAMHU.
Belmaua TakuxX paspelmieHHM  OCYILECTBISETCS IyTEM  3aKJIIOYEHUS
JIMLEH3UOHHBIX JIOTOBOPOB. ITo JIMLEH3UOHHOMY JOrOBOPY
nareHrooOnanarens (HLIEH3Hap) 00s3yeTcs NpPeIOCTaBUTh IPaBO Ha
HCIOJIb30BAHNE OXPAHAEMOTr0 OOBEKTA MPOMBIIIIEHHOW COOCTBEHHOCTH B
o0beMe, MPeTyCMOTPEHHOM JIOTOBOPOM, Ipyromy Juny (IHIeH3HaTy), a
MocjeHUl TMpUHUMaeT Ha cebs O0O0sA3aHHOCTh BHOCUTH JIMIICH3UAPY
00yCIIOBJIEHHbIE JOTOBOPOM IUIATEKU U OCYLIECTBIATh APYrue NeicTBus,
IPEeyCMOTPEHHBIE TOTOBOPOM. B 3aBHCHMOCTH OT 00beMa mepeaaBacMbIxX
IpaB Pa3IM4yaloTCs AOTOBOPHI O BbIIaYe MPOCTOH (HEHUCKITIOUUTENBHOI) U
HCKJIFOYUTENILHON JIMLEH3UU. 110 1OroBOpy HEUCKIIOUNTEIbHON JTULEH3UU
JMILIEH3Map, IPEAOCTABIIAA JULEH3UATy IPaBO HA MCIIOJIb30BaHHE O0BEKTA
MPOMBIIIJICHHONH COOCTBEHHOCTH, COXpaHseT 3a co0oil Bce IpaBa,
IIOATBEP>KICHHBIE TATEHTOM, B TOM YHUCJIE U HA IPEJOCTABICHUE JIMLEH3UN
TpeTbuM JunaMm. IIpu Bblgaue MCKIIOUMTEIBHOW JIMLIEH3UM JIULECH3UATY
HepeaaeTcss MCKIIOYUTENbHOE IPaBO Ha HUCMOJNb30BAHHE OOBEKTa
MIPOMBIIIJICHHON COOCTBEHHOCTH B Ipejeiax, OTOBOPEHHBIX JIOTOBOPOM, C
COXPAaHEHHEM 3a JIMLEH3UAapOM IIpaBa Ha €ro MCIOJIb30BAaHUE B 4aCTH, HE
repeaaBaeMou JIMLCH3UATy.

B3anMHbie mTpaBa W O0OS3aHHOCTM JIMIICH3WApa | JIMIEH3UATa
OTIPENCTSAIOTCA ~ 3aKIIOYEHHBIM  JIOTOBOPOM, a  Takke  OOmmMHu
MOJIOKEHHUSIMUA TPAKTAHCKOTO 3aKOHOJATEIhCTBA O CAEIKaX M JOrOBOpax,
IMOCKOJIBKY CHelHaJIbHAaA PCrilaMCHTAUA 3THUX OTHOILIEHUH MAaTEeHTHBIM
npaBoM (haKTUYEeCKH OTCYTCTBYeT. Ha TpakTHKe Tpu 3aKIIOueHHA
JTUIEH3UOHHBIX JIOTOBOPOB CTOPOHBI COTJIACYIOT JPYT C JPYroM psij
OOBIYHBIX YCJIOBUH, KOTOpBIC, C OJHOW CTOPOHBI, OMPEICISIOT 00bEeM
IIepeAaBaeMbIX IIpaB, a ¢ APYrOM — YCTAaHABJIMBAIOT JOIOJHUTEIbHBIC
00s13aTeIHCTBA CTOPOH.

K mnepBoii rpymnme OTHOCATCS YCIOBUSL O CPOKE U TEPPUTOPHUHU
NENCTBUS TIepeaBaeMbIX TpaB, KPYre pa3pelieHHBIX JNEUCTBHM, 00macTu
HCIIOJIb30BaHUsA, KOJIMYCCTBCHHBIX OrPaHUYCHUAX U T. I. CpOK ,Z[GI>'ICTBH$I
JULEH3UU MOXKET ObITh JIOOBIM, OJHAKO HE MPEBBIMIAIONINM CpPOKa
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JeHCcTBUS caMoro mareHta. Ha mpakTuke OONBIIMHCTBO JHUIICH3MOHHBIX
COrJIAIICHUM 3aKJIOYaroTCsl Ha 3HAYUTENBHO MEHbIIMH cpok. [lateHT,
BBIJIaHHBI poccUiiCKUM llaTeHTHBIM BEJOMCTBOM, NEWCTBYET Ha BCEH
tepputopun  P®. 3akiroyas  JIMIEH3UOHHBIM  JOTOBOP, CTOPOHBI
OrOBapUBAIOT TEPPUTOPHUATIBHBIE MPEENbl ACHUCTBUS MepeaaBaeMbIX MpaB,
KOTOPBIE MOTYT COBMAAATh C TEPPUTOPUATHLHOU Chepoil AEHCTBUS MaTeHTa
mnbo ObITh OoJiee OrpaHUYEHHBIMU 10 CpaBHEHHMIO ¢ Hero. Hampuwmep,
UCKJTIOYUTENIbHASL JIUIEH3USI HAa OJHY U Ty XK€ pa3paboTKy MOXET ObITh
BbIJJaHA HECKOJIbKUM JIMIIaM, €CJIM HE COBIAJAET TEPPUTOPUS NEHCTBUS
MepeAaHHbIX MM IIpaB M COOTBETCTBEHHO WX IIpaBa B3aMMHO HE
MEePECEKAIOTCHI.

B orianume OT yCTynKM NaTEeHTHBIX NpaB JIMLEH3US MOXXET OBbITh
BbIJJaHA HE TOJBKO Ha BCE BO3MOXXHBIE CHOCOOBI HCHOJIB30BAHUS
pa3paboTKH, HO M JIMIIb HAa HEKOTOpbIE M3 HHUX, HApUMEpP TOJIBKO Ha
IPUMEHEHHE WM TOJBKO Ha MPEUIOKEHHE K TPOJAXKEe M MPOAAXKY.
JleWicTBUS JMIIEH3UAaTa, HE MPEIyCMOTPEHHbIE MPSIMO JIMLEH3UOHHBIM
JOTOBOPOM WJIM HE pa3pelieHHble o0muM  o0pa3oM, SBISIOTCS
HapylIeHHWEeM [aTeHTHBIX IpaB. AHAJIOTMYHBIA XapakTep HUMEeT H
OrpaHUYEHHUE TpaB JHUIEH3HAaTa KaKoi-11M0o ompeneneHHON chepoit umu
OTpaciblo MPOMBIIUIEHHOCTH. HanpuMmep, JTUIIEH3MOHHBIN JOIrOBOP MOKET
peaycMaTpuBaTh, 4TO JUIICH3HUAT BIIpaBe UCIOJIb30BATh
3allaTeHTOBAHHbBIM CIIOCOO MM M3AENMe JHIIb JUId IPOU3BOACTBA
NOTPeOUTENECKUX TOBApOB. JIpyruM NPHEMOM SIBIISETCSI BO3JIOKEHHE Ha
JMIIEH3MaTa 3allpeTa UCIOIb30BaTh pa3padoTKy AJIs ONpPEAEICHHbIX Lieneh
M B ompeaereHHOM  cdepe  nmestenpHocTH.  WHorma  oObem
IIPEJOCTABIAEMBIX JIMLEH3UATy IpPaB OTPAHUYMBAETCS TEMU WIM MHBIMU
KOJIMYECTBEHHBIMU TOKa3zareiasiMu. Hampumep, nuueH3naT MOXeT OBITh
CBSI3aH  C  KOHKPETHBIM  MAakCHUMaJbHbIM  OOBEMOM  BBIIIyCKa
3allaTeHTOBAHHOTO  MPOJYKTa,  IPOU3BOJACTBEHHBIMH  MOIIHOCTSIMH,
KOTOPBIE MOTYT OBITh 3a/1€ICTBOBAHBI Ha €r0 IPOU3BOJICTBE.

Ko BTOpOIi rpyrmine OTHOCATCS T€ YCIOBUS JIMLIEH3UOHHOTO 1I0T0BOPA,
KOTOPBIE OIPENENAIOT pa3Mep M TMOPSJOK BBIIUIATHI JIUIICH3HOHHOTO
BO3HarpaxXacHus, rapaHTuu IIaTCHTOBJIAACablia B OTHOILICHUHN
nepeaaBaeMoil  pa3pabOTKM, B3aMMHBIE 0053aTeIbCTBA 1O  OOMEHY
YCOBCPIICHCTBOBAHUAMU, 06}I3aHHOCTI/I 110 3alIUTC MCPCAABACMBIX IMPAB OT
MOCATATEIbCTB TPETHUX JIUII, TIOPSIIOK pa3perIeHus] CIIOPOB U HEKOTOPHIC
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apyrue yciuoBus. Pasmep Bo3HarpaxaeHHs 3a MperoCTaBICHUE IMpaBa Ha
UCTIOJIb30BAHNE 3allaTeHTOBAHHOTO OOBEKTa OIPEIENsIeTCS CaMHMHU
CTOpPOHAMHU. YYaCTHHKH JOTOBOpa CBOOOTHBI B BBIOOPE (POPMBI TIATEXKEH.
Yame Bcero mpeaycMaTpUBaeTCs €IUHOBPEMEHHAs WM TOdTaITHas
BBIIUIATA 3apaHee OrOBOPEHHOW CTOPOHAMH JICHE)KHOW CyMMBI (Tak
Ha3bIBAEMBI MAyIIalbHBIA COOp), a TaKkKe TEKYIIMX OTYHCICHHHA B
MIPOIICHTHOM OTHOILIEHHUH K IIEHE peai3aliy 3alaTeHTOBAHHOTO MPOYKTa
(postaTh).

OOBIUHO JUIICH3UAP HE TAPAHTUPYET JUICH3HATY JIeHCTBUTEIBHOCTH
IepelaBaeMbIX IIATCHTHBIX IIPAB, a JIUIIb 3asBJIIET O TOM, YTO HA MOMEHT
MIOAIMCAHUS JOI0BOpa €My HUYETO HE M3BECTHO O MpaBaxX TPETbUX JIMII,
KOTOpPBbIE MOTJIHM OBl OBITh HAPYILIEHBI IPEJOCTABICHUEM JaHHOH JIUIIEH3HH.
W3BecTHON rapaHTHeW I JIMLEH3UaTa B OTOM CIy4ae MOXET CIYKUTb
IPEJYyCMOTPEHHAsT JIOTOBOPOM  OOSI3aHHOCTh JIMLIEH3UWapa BO3MECTHUTH
yOBITKH JIHMIIEH3UAaTa, KOTOPble MOT'YT BOSHUKHYTh B CBSI3U C HapylICHUEM
MIATEHTHBIX IpaB TPETbUX JuL. HampoTws, nMueH3uap, Kak IIPaBHIIO,
pydaercs 3a TEXHUYECKYIO OCYIIECTBUMOCTD IIPOU3BOCTBA IIPOAYKIIMH I10
JULEH3UN Ha TNPENNPUATHH JMIECH3MaTa W BO3MOXHOCTH JOCTHIKCHHS
IIPEAYCMOTPEHHBIX JOTOBOPOM IIOKA3aTelIed IPU YCIOBUU IIOJHOIO
COOJIIOJICHUS  JIMIICH3MATOM TEXHUUYECKUX YCIOBHMM M HMHCTPYKUUI
JIMLEH3HUapa,

C yuyetoMm TOro 4tro oba y4acTHHKa JOTOBOpa 3aMHTEPECOBAHBI B
MOCTOSSHHOM OOHOBJICHHHM TPUMEHSIEMOW TEXHUKH W TEXHOJIOTUH, OHU
OOBIYHO JIOrOBapUBAIOTCS HE3aMEIUIUTENbHO MH(POPMUPOBATH APYT Ipyra
0 BCEX IMPOU3BOJIUMBIX HMHU YCOBEPUICHCTBOBAHUSX M YJIYUILICHUSX,
KacalolMXCsl MaTeHTOB M MPOAYKUUHU O JUIeH3uH, CTOPOHBI 00s3YI0TCS
B TIEPBYIO oOuepeAb IMpeiaratb Apyr Jpyry BCE  yKa3aHHbBIC
YCOBEpIICHCTBOBAHUSA M YJIY4YIIEHMs], YCIOBUS NEpeqadyd KOTOPHIX JHOO
OpsMO  TPEIyCMAaTPUBAIOTCS  JIMIEH3MOHHBIM  JIOTOBOPOM,  JHOO
COTJIACOBBIBAIOTCS] CTOPOHAMU JOIOJIHUTENBHO.

Jlnis co3maHusi TUIEH3UATy HEOOXOAMMBIX YCIOBHM MCTIOIH30BAHUS
nepeaaBaeMoi pa3pabOTKH JIMIICH3UAp MIPUHUMAET Ha ce0sl 0053aTebCcTBa
Mo TOJAJIEPKAaHUI0 B cude MareHTa B TEUYCHHME BCETO CpPOKa JIEHCTBUS
JIOTOBOpa, a TaKkKe 3alluTe WHTEPEeCcCOB JIMIICH3WAaTa B  Ciydae
HEMPAaBOMEPHOTO  HCIOJB30BaHUS  Pa3pabOTKU  APYIUMH  JIUIIAMH.
JlumeHsuat, B CBOIO OYEpenb, [JOJDKCH HEMEIJICHHO YBEIOMIIATH
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JUIEH3Mapa O CIy4asx MPOTUBONPABHOIO HCIIOJIB30BAaHUS pa3pabOTKU
TPETBUMH JIMIIAMH, & TAKXKE O BCEX MPETEH3UAX TpeTbux Jui. [loroBop
UCKJIIOUUTENIBHON  JIMLEH3MH MOXKET IpEeAycMaTpuBaTh  HAJEIIEHUE
JIMILIEH3MaTa IPaBOM CaAMOCTOSTENIbHO BBICTYIATh B 3AILUTY CBOUX IMPaB.

Ha3BanHbIMU  yCIIOBHSIMH, KOHEYHO, HE HWCYEPIBIBAIOTCS BCE
BO3MOJKHBIE JIOTIOJTHUTENIbHBIC TpaBa W 00s3aHHOCTH CTOPOH. CTOpPOHBI
COTJIACOBBIBAIOT ~ OOBIYHO Tak)Ke YCIIOBUS  OKa3aHWs  JIMIICH3HATY
TEXHUYECKOW TOMOIIM B OCBOCHUW TPOU3BOJICTBA MPOIYKIIUHA TIO
JULEH3UH, JOTOBAapPUBAIOTCS O KOHKPETHBIX IpaBUjaX OTUYETHOCTH,
obecrieueHn KOHGUICHITMATBLHOCTH, PEKJIaMe BBIMTYCKAEMOU TTPOIYKIIUH,
YCIIOBUSX TIEpeAaydy IpaB MO TOTOBOPY TPETHUM JUIAM H T. 1.

Crnenyer, OJHAKO, YYWUTBHIBaTh, 4YTO YCJIOBUS JIMIIEH3MOHHBIX
JOTOBOPOB ~ HE JOJDKHBI ~ HapyllaTb HOPM  3aKOHOJATEIbCTBA O
KOHKYPEHIIUM M OrPAHMYEHUU MOHOIOJIMCTUYECKON JesTeabHOCTH. B
YaCTHOCTH, B COOTBETCTBHM €O CT. 6 3akoHa P® «O KOHKypeHIMH U
OrpPaHUYEHUN MOHOIIOJUCTUYECKON AEATENbHOCTH HA TOBAPHBIX PHIHKAX»
oT 22 mapra 1991r.1 3anpemaioTcst ¥ NPU3HAIOTCA HEACHCTBUTEIEHBIMU
MOJTHOCTBIO WJIM YaCTUYHO JOCTUTHYTBIE B JIIOOOH (opMme coraiieHus
KOHKYPUPYIOIIUX  CYOBEKTOB,  3aHUMAIOIIMX B  COBOKYIHOCTH
JOMUHHPYIOLIEE MOJOKEHHE Ha PBIHKE, €CJIM TAKHE COIVIAIIEHUS MMEIOT
a1M00 MOTYT HMMETh CBOMM pE3YyJIbTaTOM CYIIECTBEHHBIE OTPaHUYCHUS
KOHKypeHIMu. K TakuMm cornameHus M OTHOCSATCS, B YacTHOCTH,
corjamieHusi 00 ycTaHOBiIeHHH (IMOAJCp)KaHMM) LEH Ha pean3yeMylo
INPOAYKLUIO, COIJalleHuss 00 OTKa3e OT 3aKII0YEeHUs JOrOBOPOB C
OIpeJIeIEHHBIMU TPOJIaBLAMH MJIM TOKyNaTesasMu U T. 1. [loatomy, ecnu
XOTsi OBl OJMH M3 YYAaCTHUKOB JIMIEH3MOHHOI'O JI0rOBOpa 3aHUMAET
MCKJIIOUUTENIHOE TIOJIOKEHHUE Ha PBIHKE OINPENETICHHOr0 TOBapa, Jarolee
€My BO3MOXHOCTb OKa3blBaTh pEIIAIOIIEe BIMSHUE HAa KOHKYPEHILUIO,
3aTPYAHATH JOCTYIl Ha pPBIHOK JPYTUX JIMII WIA HMHBIM 00pa3oMm
OrpaHUYMBaTh  CBOOOAY MX  DKOHOMHMYECKOW  JIEATEIBHOCTH, B
JUIIEH3UOHHBII JIOTOBOP HE MOTYT BKJIIOYAThCS TaKHUE YCIOBHS, Kak
COIJIAIIEHUE O I€HaX peaJu3aluyd 3alaTeHTOBAaHHONW MPOXYKIHMH, 00
0053aHHOCTH JIUIIEH31aTa NpruoOpeTaTh JIMIIb Y JTUICH3napa He0OX0uMoe
€My ChIpb€, MaTepHabl, KOMIUIEKTYIOIINE U3AETIHS U T. M-

Hapsny ¢ HEHCKIIOUMTENBHONM M HCKIIOYUTEIBHOM JUUEH3USIMHU
POCCHIICKO€ TTATEHTHOE 3aKOHOJATENbCTBO BBIACISET MPUHYIUTEIIbHBIE U
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OTKPBITHIE JIMLEH3UU. [IpUHYIUTENIPHON Ha3bIBACTCS JIMLIEH3US, BbLIAYU
KOTOpOW uepe3 BpICITyr0 MaTeHTHYIO MajaTy MOXET J0OMBaThCs 000
3aUHTCPCCOBAHHOC JIMIO B CJIIy4ac HCUCIIOJIHCHUA HaTeHTOO6JIa,Z[aT€.H€M
CBOEH OOS3aHHOCTH IO HWCIOJIB30BAHUIO Pa3pabOTKU B YCTaHOBIICHHBIN
3aKOHOM CpOK. [I0CKOIBKY BOMPOC O MOPSIKE U YCIOBHSIX MOJY4EHUS
NPUHYIUTEIFHOW JIMIIEH3UH HEPa3phIBHO CBsI3aH C  OOSI3aHHOCTSIMU
naTeHToobOnaarens, oH OyaeT MOAPOOHO PACCMOTPEH B CIEAYIOIIEM
naparpade.

B coorBerctBum ¢ n. 3 cr. 13 IlarentHoro 3akoHa P®
maTeHTo00 1a1aTeb MOKET oaaTh B [laTeHTHOE BEAOMCTBO 3asBJIIEHHE O
MPEIOCTaBIICHUH JIOOOMY JIMIly TIpaBa Ha UCIOIb30BaHHE OOBEKTa
MIPOMBIIIJICHHONH COOCTBEHHOCTH (OTKpBITast JHIEH3UA). B aTom cirydae
MOIIJTMHA 3a MOIep KaHre aTeHTa B CuJle CHIKaeTcs Ha 50

1BBC. 1991 N 16.Cm. 499.

MPOIICHTOB C TO/a, CIEAYIOLIETO 32 TOA0M ONYyOJIMKOBAaHUS CBEICHUN
O  TakoM  3asBJeHUM  [laTeHTHBIM  BEIOMCTBOM.  3asBICHHE
MaTeHTO00Ia1aTeNsl O MPEIOCTABICHUN TpaBa Ha OTKPBITYIO JIMLEH3UIO
OT3bIBY HE TMOUICKHT. JIMIO, W3BABUBIIEE >KENAaHWE WCIIOIB30BATh
yKa3aHHBI OOBEKT MPOMBIIUIEHHONH COOCTBEHHOCTH, 0053aHO 3aKIIIOYUThH
C TaTEeHTOO0JaIaTeNeM JJOroBOp O IJIaTexaxX. XOoTsS B 3aKOHE HHYETo He
TOBOPUTCS O XapaKkTepe JaHHOM JIMLEH3UH, IO CMBICITY paccMaTpHUBaEMbIX
OpaBWJI OHAa MOXKET HOCHTH JIMIIb HEUCKIIOYHTENBHBIA XapakTep.
Cormacys Bompoc o0 TIUIaTeXkaX, CTOPOHBI MOTYT OTFOBOPUTH O0BEM
meperaBacMbpIX IpaB, a TakkKe MHBIE YCIOBUS  HCHOJIBb30BAHMS
3alaTeHTOBaHHOTO  oObekra. CHopsl 1O  YCIOBHSAM  JIOTOBOpa
paccMmaTpuBaroTca Briciiel maTeHTHOM nmaaaTow.

JIroObIe 1OTOBOPHI 00 YCTYIIKE MATEHTHBIX MPaB WX Mepeiade mpaBa
Ha WCTOJb30BaHUE N300PETCHUS, MOJIE3HON MOICIIH WIIH TTPOMBIITUICHHOTO
oOpasua JODKHBI OBITH 3aKJIIOUYEHBl B TMHCBMEHHOH (dopme U
3aperucTpupoBanbl B IlaTeHTHOM BeIOMCTBE. YCIOBHIO O PErHCTpaluu
3aKOHOAATENhCTBO MPHUAAET 0CO00€ 3HaueHHWe. B YacTHOCTH, TOTOBOP
BCTymaeT B  CWJIy JMIOIb C  MOMEHTa €ro  perucTpaiuu,
HE3apEeTUCTPUPOBAHHBIE JIOTOBOPHI CUMUTAIOTCS HEAEHCTBUTENbHBIMU. K
3asBJICHUIO O PETrucTpalMyd JOTrOBOPOB, KOTopoe mojaercs B Otnen
JIMLIEH3UM 1 JOTOBOPHBIX OTHOILIEHUM PocnareHTta, mpuiararoTcsi BHIIUCKA
W3 JIOrOBOpa, 3aBEpEHHAass B TMOPSAKE, YCTAHOBJICHHOM B CTpPaHE €ro
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3aKIJIIOYCHHUS, COJEpiKalias TMpeaMeT aoroBopa (00beM mepeaaBacMbIX
npaB, BHJ JIMIICH3WH), CPOK U TEPPUTOPHUIO €ro ACHUCTBHSA, YKa3aHHE
CTOPOH JOTOBOpA M MX IOPUIAMYECKUX aJ[PECOB, HOMEp MATEHTA, 3asBKU U
MPUOPUTET HW300pETEHUS WM TMPOMBIIIIEHHOTO oOpasma. Bwecto
yKaBaHHOﬁ BBIIIMCKHU K 3asBJICHUIO MOXET 6I>ITB IMMPUJIOKCHA KOIIHUA CaMOro
JOTOBOpA, MOAMMCAHHAS CTOPOHAMHU.

3a perucTpauuio JHMIEH3MOHHOTO JIOTOBOPA, OTHOCSIIETOCS K
OIHOMY TIaTeHTy Ha HW300peTeHue, MPOMBINUICHHBIH  oOpasell,
CBHJIETEJILCTBY Ha TIOJE3HYIO MOJIENb, B3MMAETCs MOIUIMHA B pa3Mepe
15000py6. Ecnu nuiieH3nOHHBIN JOTOBOP KAaCaeTCsl HECKOJBKUX TAaTEHTOB
(cBupmerenncTB), mouuMHA B3uMmaercss B pasmepe 15000 py6. wum
nonosauTebHO 12000 py6. 3a KakApld TPETYCMOTPEHHBIA JTOTOBOPOM
naTeHT (CBHUICTEIbCTBO) CBBINIE OAHOro. [loNIIMHA 3a pPErucTpanuio
noropopa 00 yCTymKe mateHTa (CBHICTENbCTBA) B3MMAETCS B pa3Mepe
25000 py6. 3a KaxAbll NPEAYCMOTPEHHBIH JIOTOBOPOM  MATEHT
(cBumerenbcTBO). 3a BHECCHME HW3MEHCHHMH B 3apETHCTPUPOBAHHBIN
JUICH3UOHHBI  JOTOBOp HMJM  JOTOBOp 00  YCTyNKe IaTeHTa
(cBumerenbcTBa) yrutaunBaercs nomnirnaa B pazmepe 5000pyo0.

JIoroBop J10JKEH OBITh 3apErCTPUPOBAH B TEUCHUE MECALA CO JIHS
MOCTYIUICHHS TPAaBUIILHO O(OPMIICHHBIX TOKYMEHTOB. OTIEN JIUICH3UH 1
JOTOBOPHBIX OTHOWIEHUM PocnareHTta paccMaTpuBaeT IMOCTyHAIOLIUE
Marepuaibl, wuHpopMupyeT OTaen TroCyAapCTBEHHBIX PEECTPOB O
NOCTYIIMBHIUX HOOKYMCHTAX, a TAKXC O AJOCPOYHOM IPCKPAIICHUN WA
NPOJUICHUM CPOKa JICHCTBHS paHee 3apernCTPUPOBAHHBIX JIOTOBOPOB,
MNPOCTABJILICT HA IMATCHTC WM PCHICHUW O BbIJAYC IMATCHTA MITAMII O
nepegade mpaBa Ha [ATEHT WM TpaBa Ha  HCIOJb30BaHHUE
3aMaTeHTOBAHHOW pa3pabOTKM, W3BEHIAET JIMICH3MApa W JIMIICH3WATa O
PETHCTpaIliK JOrOBOPA, a TAK)KE MPEAOCTABISET JaHHbIE IS TyOIMKAIHH
CBEJICHUI O 3apErMCTPHPOBAHHBIX JOTOBOPaX (IOCPOUHOM MPEKPAIICHHH,
MPOVICHUH CPOKA).

B. OrpaHquHml NaTeHTHbIX NpaB

IlaTenTHOE 3aKOHOIATENLCTBO PoccuM, Kak M 3aKOHOOATEIHLCTBO
JIPYTUX CTpaH, YCTAHABIMBAET PsJ CIy4aeB, KOrAa JEUCTBUS TPEThUX JIUIL
M0  WCIOJIb30BAaHHUIO  Pa3pabOTKH  HE  SBISIOTCA  HApPYIICHUSIMU
WCKJIIOUUTENIbHBIX TIpaB BIAJEiblla NATeHTa. OTU ClIy4au, HEPEAKO
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UMEHYyeMble CBOOOTHBIM HCIOJH30BAHUEM 3alaTCHTOBAHHBIX OOBEKTOB,
ABJIAIOTCS. B OCHOBHOM JOCTAaTOYHO TPAJAMLIMOHHBIMU U COOTBETCTBYIOT
MHUpPOBOW MaTeHTHOW mpakTuke. OHM HcYepnbIBalOIIUM  00pa3oM
onpeneneHsl cr. 11—12 TlatentHoro 3akoHa P® wu cBomarcs k

CIIEYIOILIEMY.

Bo-niepBbIX, He MpHU3HAETCS HApYUIEHHEM HCKIIOYUTENLHOTO IMpaBa
MaTeHToo0MaAaTeNnsl MPUMEHEHHE CPEICTB, COJEpKalINX H300pETeHHUS,
MOJIE3HbIE MOJIETIU U MPOMBIIIJICHHBIE 00pa3iibl, 3alUIICHHbIC TATEHTAMH,
B KOHCTPYKIIUU WM TIPU DKCIUTyaTal[ii TPAHCIIOPTHBIX CPEACTB (MOPCKHUX,
PEUHBIX, BO3IYIIHBIX, HA3eMHBIX M KOCMHUYECKHX) IPYTHX CTpPaH MpH
YCIIOBUH, YTO YKa3aHHBIE CPEJICTBA BPEMEHHO WM CIyJaifHO HAXOATCS Ha
Tepputopun P® U uCHONB3YIOTCS IS HYXJ TPAHCIOPTHOTO CpEACTBA.
JlanHHOE  TpaBWJIO, W3BECTHOE  3aKOHOAATEIbCTBY  IOJABISIOIIETO
OOJIBIITMHCTBA TOCYIAPCTB, BbhITEKAaeT U3 cT. 5 a [lapmkckoii KOHBEHITUN
M0 OXpaHe MpoMbIIieHHOW cobctBeHHOCcTH. CormacHo 4. 1 cr. 11
[TarenTHOTO 3aKkOHa P® OHO MpUMEHSIETCS HE TONBKO K (U3HUYECKUM H
IOPUANYECKUM JIMI[aM TOCYIapCTB—Yy4acTHUKOB [lapikckoll KOHBEHIINH,
HO W K TpaxIaHaM U [OPUIMYECKUM JIUIAM JIOOBIX  CTpaH,
MPEIOCTABIIAIONINX TaKHe K€ MpaBa BIaAeNbllaM TPAHCTIOPTHBIX CPEICTB
Poccun.

PaccmarpuBaemMoe HCKIOYeHHE M3 cQepbl MATEHTHOrO IMpaBa
KacaeTcsi  JIMIIb  WCIOJNb30BaHMS  3allaTEHTOBAHHBIX  OOBEKTOB
HENOCPEACTBEHHO B KOHCTPYKIMHM WJIM MPU 3KCIUIyaTallud TPAHCIOPTHBIX
CPEICTB, T.€. B UX KOpIIyCE€, B MalllMHax, B OCHACTKE, B MEXAaHU3Max, B
00OpYJIOBaHUU M T. J. NPHU YCIOBHH, YTO 3THU OOBEKTHI MPHUMEHSIOTCS
HCKJIFOYUTENIBHO U1l HYXJ TPaHCIIOPTHOroO cpeacTsa. lcmonb3oBaHue
00BEKTa MPOMBIIUIEHHOW COOCTBEHHOCTH, BBIXOAAIIECE 32 ATH NPEAEIHI,
HampuMep ero Mpou3BOJCTBO Ha OOPTY Cy/AHA, MPEAoKEHUE K MpOoJIaxKe,
pojaxa u T. I., BJISETCS HApPYyLIEHUWEM IMAaTEHTHBIX mpas. Kpome Toro,
JaHHAasl JbrOoTa pPacHpOCTPAHSAETCS JMIIb HA TPAHCHOPTHBIE CPEICTBA
npyrux crpad. OHa, HallpuMep, He KacaeTcsl CyJ0B JaHHOW CTpaHbl, AaKe
€ClIi OHM MPHUIMCAHBI K TMOPTY KaKOH-TMOO Ipyroil cTpaHbl U JIMIIb
BPEMEHHO WJIM CIIy4aifHO 3aXOST B CTpaHy CBOEro uiara.

Bo-BTOpBIX, HE sABIISIETCS HAPYILIEHHEM NAaTEeHTHBIX MPaB MIPOBEICHUE
HAay4HOrO0  HCCIEJOBaHUS WM  OJKCOEpPUMEHTa Haja  CPEACTBOM,
cCoJiepKallluM HM300peTeHHe, MOJIE3HYI0 MOJENb WU IPOMBIIUICHHbII
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obpaserr, 3amuiieHHbie nateHTamu (4. 2 cr. 11 IlarenTHoro 3akona). Iof
«CPEICTBOM» B JIAHHOM CIIydae MOHHMAETCS JI000H OOBEKT, KOTOPHIA B
COOTBETCTBUM C JICUCTBYIOUIMM  3aKOHOJATENLCTBOM  IPU3HACTCS
IaTEHTOCIIOCOOHBIM N300peTeHHEM, IIOJIE3HOH MOJIEJIBIO 1507051
MPOMBIIIJICHHBIM ~ 00pa3oM, T.€. YCTPOWCTBO, CIIOCOO, BEIIECTBO,
XY/I0)KECTBEHHO-KOHCTPYKTOPCKOE PEICHUE | T. . Pa3pemeHHbM BUIOM
WCTIONIb30BAaHUS  SIBNISIETCS  JIMIIb ~ HAaydHOE HCCIENOBaHUE CaMou
pa3pabOTKN WA HKCIEPUMEHT ¢ Hero. OHa MOXKET MPOBOTUTHCS C IEINBIO
MIPOBEPKU pabOTOCTIOCOOHOCTH U d(DPEKTUBHOCTH CO3JaHHON pa3pabOTKH,
B HAyYHBIX LEIIX U T. . Eciu pa3paboTka UCTONb3yeTcs He Kak OOBEKT
WCCIICTIOBAHMS WJIM JKCIIEPUMEHTA, a KaK WX CPEICTBO, TAaKWe NEHCTBUS
OyayT HapyIICHUEM MTaTCHTHBIX TPaB.

B-TpeThux, paspelmieHHBIM CIy4aeM HCIHOJb30BAHUS  SIBISETCS
NPUMEHEHHE  3allaTeHTOBAHHBIX  CPEACTB  MPU  UYpe3BbIUYANWHBIX
00CTOSITENLCTBAX, T.€. IPH CTUXUHHBIX O€ICTBUSAX, KaTacTpodax, KPYIMHBIX
aBapusax ® T. 1. (4. 3cr. 11IlateHTHOrO 3aK0HA). B yKa3aHHBIX CHUTyalusx
JIOMYCKAETCsl JIMIIb NPUMEHEHUE OXpaHSAEMbIX 3aKOHOM H300pETCHHH,
MOJIE3HBIX ~ MOJeNe M NPOMBINUIEHHBIX  00pasloB, T.. HX
MIPOU3BOICTBEHHOE UCTIOJIb30BaHUE VIS JTUKBUAITUT Win
MPEAOTBPAIIEHUs TIOCJICJACTBUM Ha3BaHHBIX CcoObITHH. [IpuMeHeHme
pa3pabOTKU XOTA M NPU HAIMYUHM YPE3BBIYANHBIX OOCTOSITEILCTB, HO B
LEeNsIX, HE CBS3aHHBIX HEMOCPEACTBEHHO C HX [eHCTBUEM, SBIAETCS
HapyIICHHEeM MATeHTHBIX MpaB. VIHbIE BHJIBI UCIIOJIb30BAHUS, B YaCTHOCTU
M3TrOTOBJICHHE 3allaTEHTOBAHHOTO 00BEKTa, €ro XpaHeHue, MpeIIoKeHUe K
npojaxe W T. 1., HE pa3pematorcs. Kpome Toro, B ciaydyae MpuUMEHEHHUS
oxpaHseMoi pa3pabOTKM B JaHHBIX YCJIOBUAX MATEHTOOOJaaaTeNto
rapaHTUpyeTcs MocjeIyrolas BeIIaTa cCopa3MepHOi KOMIIEHCAIIUH.

B-ueTBepThIX, 3amaTeHTOBAHHBIE CPEACTBA MOTYT INPUMEHATHCS B
JUYHBIX 1ensax 0e3 monydenus moxona (4. 4 cr. 11 [laTteHTHOrO 3aKOHA).
Pazpemennoe ncmnosnap30BaHne pa3pabOTKU OXBaThIBAET COOOW B JTaHHOM
cllydae IUIIb €€ NpuMeHeHue. Jlpyrue crnocoObl HCIONb30BaHUS, B
YaCTHOCTH HW3TOTOBJICHME WJIM BBO3, JaK€ €CIM TMPH OTOM HE
MPECIeNYyIOTCS KOMMEPUYECKHUE IIENIH, SIBJISAIOTCS HApYUIEHUEM MaTEHTHBIX
pas.

B-nsateix, paspemiaercsi MCIONb30BaHUE 3alaTEHTOBAHHBIX CPENICTB
MyTeM Pa30BOr0 M3TOTOBJICHHUS JICKAPCTB B alITeKax IO perenTam Bpaya (4.
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5 c¢r. 11 TIlarentHoro 3akoHa). JlaHHBI BUA  JOMYCKacMOIo
WCIOJIb30BaHUs, Kacalolluiicds B OCHOBHOM OXpaHSIEMbIX NaTeHTaMu
BEIIECTB M IITAMMOB OPTraHU3MOB PACTEHHN U KUBOTHBIX, H3BECTEH
MaTEHTHOMY 3aKOHOAATEIbCTBY MHOTHX CTpaH. VIM OXBaThIBAaIOTCS JIHILb
€AMHUYHBIC CIydyad MPUTOTOBIEHUs JekapcTB. Eciam 3amareHToBaHHOE
CPEICTBO MCIONB3YETCs JUIsl MPUTOTOBIICHUS JIEKAPCTBEHHBIX MPENapaToB
MPOMBIIIJICHHBIM CHOCOOOM JIMOO MX TPUTOTOBICHHE OCYIIECTBIISCTCS
anTeKaMH BIPOK XOTs Obl AaXke AJIsl OCTIeAYIOLEH MPOAaXKu O peLienTam,
3TO SIBJISIETCS] HAPYUIEHUEM MAaTEHTHBIX MPaB.

B-mectbix, He mOpHU3HAETCS HApYyIIEHWEM TNAaTeHTHBIX IpaB
MPUMEHEHHE CPEJCTB, COJEpKAlINX H300pETeHHsI, TOJE3HbIE MOJICIH,
MIPOMBIIIJICHHBIE 00pa3iibl, 3alIUIICHHbIE MATEeHTaMH, €CJIM 3TH CPEeICTBa
BBE/ICHBl B XO3SHCTBEHHBI O00OpPOT 3akoHHBIM myreM (4. 6 cr. 11
[TaTenTHOrO 3aKoHa). JJaHHOE UCKITIOUEHHE BHIPAYKAET IHPOKO M3BECTHBIN
NPUHLKI «ACYEPIIBIBAHUS IIPaB», B COOTBETCTBUM C KOTOPBIM IIpaBa
MaTeHTo00MaAaTeNs] OrpaHUYMBAIOTCS BBEIEHHEM B XO3SHCTBEHHBIN
000OpOT  3amareHTOBaHHOTO  cpenacTBa. [locienyromee U3MEHEHUE
BJIQ/IETIbIA JTAHHOTO CPEJICTBA, HAPUMEDP B CBSI3U C €ro Iepernpojaxei,
HapyLIeHUs MAaTEHTHBIX MpaB He oOpa3yeT. MIHBIMH CIIOBaMH, MOIYYUTh
paspelieHne mNaTeHTooOJaaarensl JOJDKEH JHIIb CYOBeKT, KOTOpPBI
IIEPBBIM IIPOM3BOAUT WM IIPOJAET 3alaTEHTOBAaHHOE CpeAcTBO. Bce
MOCJIEAYIOIIUE €r0 BJIaAENbIbl, €CIH TOJBKO CPEACTBO OBLIO BBEIECHO B
XO3SICTBEHHBII 00OPOT 3aKOHHBIM ITyTE€M, MOTYT HCIOJb30BaTh €ro, HE
WcIpammBas Ha"' 3TO oco0oro cormacusi nareHtoobnanarens. Cremyer
MNOAYCPKHYTH, YTO NPUHIUIT UCHCPITAHU ITpaB B COOTBETCTBUU C MHpOBOfI
MPAKTUKOI pacrpocTpaHseT CBOE JAeWCTBUE JIMIIb HA T€ 3allaTeHTOBAaHHbBIE
CpeACTBa, KOTOPBIE UMEIOT BEIIHYIO (OpMYy, T.€. MOAMAJAIOT MO/ MOHATHUS
YCTPOMCTB, BEIIECTB, MPOAYKTa, H3AEIUS U T. N. B oTHOmeHun
HUCIIOJB30BaHUA  3aIlIaTCHTOBAHHOI'O cnoco6a HCUCPpIIaHUA TIIpaB HC
MIPOUCXOTUT.

Hapsiny ¢ paccMOTpeHHBIMH BBIIIE U3BATUAMU U3 Cephl NeHCTBUA
npaB nateHTooOnanarens [larentsiii 3akoH PD 0cobo BeIACIIET mMpaBa
TaK  Ha3bIBAEMOI0  Mpexienojib3oBaTesns. B kauectBe — mpexie-
MOJIb30BATENS BBICTYMAeT J000e (QU3NYECKOe WIH IOPUAMYECKOE JIUIO,
KOTOpOE 0 JAaThbl MPUOPUTETa H300pETEHHs, MOJIE3HOH MOJENd WU
MIPOMBIIIJIEHHOTO 00pa3iia 100pOCOBECTHO MCMOJIb30BAI0 HAa TEPPUTOPUU
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Poccun co3gaHHOE HE3aBUCHUMO OT €r0 aBTOpPa TOXKAECTBEHHOE PEIECHUE
WIH CZENaI0 HE0OXOAUMBIE K 3TOMY NPUTOTOBIEHUsA. B cooTBeTcTBHU CO
cr. 12 IlarentHoro 3akoHa P® Ttakoe nHMIO COXpaHsSET MpaBO Ha
JanpHelee Oe3BO3ME3AHOE HCIOJIb30BaHME HW300pETEHUs, IOJIe3HOU
MOJICIM WM TPOMBIIUIEHHOr0 oOpasua 0e3 pacummpeHus o0bema
IIOJIB30BAHHS.

IIpaBo mpekaenoab30BaHUsl M3BECTHO 3aKOHOJATEIBCTBY MHOTHX
cTpaH — y4acTHuUIll [laprKCKOil KOHBEHIIMU MO OXpaHE MPOMBIIUICHHON
COOCTBEHHOCTH, XOTs caMa KOHBEHIHS HE COJEPXKHUT eIUHOO0Opa3HOro
pelleHrs JTaHHOTO BOMpOCa, a OTHOCUT €ro K BHYTPEHHEMY
3aKOHOJATeNbCTBY  cTpaH-yyactHun  (cr.  4B). B coBerckom
M300peTaTeIbcKOM  3aKOHOJIATENbCTBE IPAaBO  IMPEXKJEMOJIb30BaHUS B
pa3HBIX CBOMX MOJM(HUKAIUAX TpUcyTCTBYeT ¢ 1924r. 3akpemnieHo OHO U
HOBbIM IlareHTHBIM 3akoHOM P®, XO0TsS B IOPUAWYECKON JUTEpaType
CTaBUJIACH MIOJI COMHEHHUE 11e7IeCO00Pa3HOCTh €ro COXpaHeHusl1,

Kak cnenyer u3 3akoHa, mpaBo MPeXIENO0Ib30BaHUs BO3HUKAET MPU
OJIHOBPEMEHHOM HAJIUYHH CIETYIOIINX YCIOBHIA:

1) He3aBUCHMMO OT aBTOpa pPa3pabOTKH JOJDKHO OBITh CO31aHO
TOXKJIECTBEHHOE PEIICHHE B PE3y/IbTaTe CAMOCTOSITEILHOW MapauieIbHOM
TBOpYECKOH paboThl. MHBIMH clOBaMH, TIPaBO MPEKACMOIb30BAHUS
BO3HUKACT JIUIIH B Cllydae JOOPOCOBECTHOCTH JIUIIA, IPETEHAYIOMIETO Ha
3TO TPaBo;

2) ykazaHHas pa3paboTKa J0JDKHA OBITh peajbHO MPHUMEHEHA JIUIOM,
MPETEHAYIOMKUM Ha JaHHOE IMpaBo, JU0O0, MO KpalHed mepe, 3TO JHI0
JIOJDKHO — clelaTh HEOOXOJWMBIE TPHUTOTOBICHUS K IPUMEHEHUIO
pazpabotku. Ecnmm permenue ObIIO CO3MaHO, HO HE NMPUMEHSJIOCH U HE
TOTOBWJIOCH K IPUMEHEHHIO0, TIPABO MPEKIACTIONH30BAHIS HE BOSHUKACT;

3) MCIOJB30BAHKE WM MPUTOTOBJICHHUE K HCIIOJb30BAHUIO JIOJDKHBI
MMETh MECTO NUIb Ha Tepputropun Poccuu. [Ipumenenue pa3zpaboTku 3a
npenenamu Poccuiickoit denepaniiu He MOXKET CIIYKUTh OCHOBaHUEM JIJIsI
pUOOPETEHUS MOJIb30BaTENIEM OCOOBIX MPaB;

4) paccmarpuBaeMble JedcTBHs  (co3maHMe  pa3paboOTKH, ee
HCIIOJIb30BAHUC, TPUTOTOBJICHHUC K I/ICHOHB3OBaHI/IIO) JOJI?KHBI GBITB
COBEPIIICHBI JIO JIaThl IPUOPUTETA.
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[IpaBo MpeXAenoyib30BaHUsI HOCUT O€3BO3ME3THBIA  XapakTep.
[Tpexnenonp3oBaTenb HE MAOJDKEH: BBIIJIAYUBATh MATEHTOOOAJaTEIIO
Kakoe-Tu00 BO3MEIICHUE 3a UCIOJIb30BAHNE 3aIIaTEHTOBAHHOTO CPECTBA.
Ho B otnnume ot mareHTooOnajaresns OH HE MOYKET 3alpeTUTh TPETbUM
JMIIAaM HCIIOJIb30BaHUE TOXKAECTBEHHOW paszpaborku. Kpome Toro, mpasa
IPEXAENONb30BaTEeNsl ~ OTPAHUYEHBl TeM  OOBEMOM  IPUMEHEHHUs
3aMaTeHTOBAaHHOTO CPEJCTBA, KOTOPBIH OB WM -AOCTUTHYT Ha Jary
IIPUOPUTETA, JINOO, €CIM UCIOIb30BAHNE, HE OBUIO HAYaTo J10 3TOW AATHI,
— 00bEMOM, COOTBETCTBYIOLINM C/EIaHHBIM IpUToTOBICHUSIM. Hakoner,
10 o0IeMy NpaBUILy IIPABO MPEKACTIONB30BAaHUSI HE MOXKET IIEpeAaBaThCs
apyruM  sunam. MckirodyeHue cocTaBiseT  ciaydal, Korjga IIpaBo
IIPEKIACTIONB30BaHUS NIEPEJACTCS BMECTE C IPOU3BOJACTBOM, Ha KOTOPOM
HMEJI0 MECTO UCIIOIb30BAHNE

1 Cm., nanp.: I'aspunoe 3.I1. O npescoenonvsosanuu Il BU. 1990.M 11.C. 11—14. 6-
142

TOXKJIECTBEHHOTO PEIICHUS WU OBUIM CIENaHbl HEOOXOJUMEBIE K
3TOMY MPUTOTOBJICHHUS.

ITarenTHbi  3akoH P®  He  mpexycMarpuBaeT — BblIA4u
MPEKIETOIB30BATENI0 KAKOT0-TM00 JOKYMEHTa WJIM JIULEH3UH, KOTOphIE
MOATBEpKIaiu ObI ero mpasa, B ciayuae, ecnu nateHToo0Ia/1aTeNb | JIUIO,
MPETEHAYIOIIEE Ha MPABO MPEKIAENOIb30BaHUsSA, HE MOTYT YpEryJIHpOBaTh
BO3HUKIIKE PA3HOTJIACUsI B HEIMOCPEICTBEHHBIX MEPErOBOpPax, BOMPOC O
HaJU4YMH JTAHHOTO TMpaBa paspemniaeTcss B cyaeOHOM mopsiake. XoTs cT. 12
[TaTeHTHOTO 3aKOHA HE BO3JIaraeT OpeMs JIOKa3bIBaHUS B 3TOM CIIOpE Ha
KaKyl0-Tu00 W3 CTOPOH, CJIEAYET MojaraTh, 4YTO €ro HECeT MPEXkKIE BCEro
MOTEHILMAIBHBIN MPEXKAENO0Ib30BaTENb. Ero NEMCTBUS MO MUCIOJIb30BAHUIO
pa3paboTku ¢ GOPMaAIbHOW CTOPOHBI SIBJISIOTCS HapyIICHUEM TIpaB
nateHTooONmanarens. IlodToMy HMMEHHO OH JIOJDKEH J0Ka3aTh CBOIO
YIPaBOMOYEHHOCTh Ha 3TH jelicTBus. Ho B 3amauy mareHTOOONamaTens
BXOAUT JIMIIb  JIOKA3aTElIbCTBO TOrO, 4YTO HMEET MECTO He
CaHKI[MOHMPOBAaHHOEC WM  UCIONIb30BaHWE pa3paboTKH, HUMeromei
TOXJIECTBEHHBIN XapaKTep 3allaTeHTOBAHHOMY CPEJICTBY.

N3BecTHOE CXOJCTBO C MPABOM MPEKICMOIB30BAHUS UMEIOT €lIe ABa
JIOTTYCKAaeMbIX 3aKOHOM  Ciy4yash HCIOJb30BaHUSl  3allaTeHTOBAHHBIX
pa3paboTOK, KOTOpPBIE HE CUUTAIOTCS] HApYIIEHUEM MaTEHTHBIX mpaB. OHU
npeaycMoTpeHbl moctaHoBiieHneM BepxoBHoro Cosera PO «O BBeneHuun
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B netictBue [larentHoro 3akoHa PD» ot 23 centsops 1992r. u cBs3aHbl ¢
pedhopMoii POCCHIICKOTO TAaTEHTHOTO 3aKoHOAaTeNbcTBa. C mEpexoaoM K
MAaTEHTHO-TIPABOBOI OXpaHe M300peTeHH W MPOMBINUICHHBIX 00pa3IiioB
BO3HHK BOINPOC O TPAaBOBOM pEXKUME TeX pa3pabOTOK, KOTOPHIC
OXPaHSUITMCh C TIOMOIIBI0 aBTOPCKUX CBUICTEIbCTB (CBUaETENBCTB). Kak
W3BECTHO, TIOJI00HBIC Pa3pabOTKH MOTJIM CBOOOIHO MCIIOIB30BAaThCS BCEMHU
rOCy/IapCTBEHHBIMH, KOONEPATUBHBIMH, OOIICCTBEHHBIMU W HWHBIMHU
OpraHu3alMsIMH, KOTOpPbIE IOJKHBI OBUIM JIMINb BBIIUIAYUBATH aBTOpaM
BO3HarpaxaeHue, MpeayCMOTPEHHOE JIEUCTBYIOIIMM 3aKOHOJATEIbCTBOM.
C nmnpuHATHEM HOBOTO TATEHTHOTO 3aKOHOJATEIhCTBA BIAJENbIIaM
ABTOPCKHMX CBHUJICTENILCTB (CBHICTEILCTB) OBUIO MPEAOCTABICHO IPAaBO
0OMEHSTh UX Ha MaTeHThl PD, KOTOpBIE NOKHBI ACHCTBOBATH B MpEeiax
OCTaBIIIETOCS CPOKAa OXpaHbl. YCJIOBHS M TOPSIOK Takoro oOMeHa
MOAPOOHO PAcCMOTPEHBI BBINIE B pasjielie, MOCBAIICHHOM O(QOPMIICHHUIO
naTeHTHBIX mpaB. CTaHOBAICH MATEHTOOONANATENSIMH, Pa3pabOTUMKH, a
TaK)Ke MHBIC JINIIA, KOTOPHIM OHHU YCTYITHWJIM MPABO HA MOJyYCHHUE MAaTCHTA,
MpUOOPETAIOT HMCKIIOYUTEIHHOE IMPABO HA HCIIOJIB30BAHHE Pa3paOOTKH.
Opnnako B cooTBeTcTBHM C 1. 8 moctaHoBieHus1 BepxosHoro Coseta «O
BBeIcHUM B jeiicTBue IlateHTHOrO 3akoHa P®D» uX naTeHTHBIE IIpaBa HE
JEHUCTBYIOT B OTHOIIEHUH TEX JIUI], KOTOPBIE A0 JIaThl MOJIa4M X0/1aTaliCTBa
o Bblaue nateHTa PD mpaBoMepHO Hayalld MCMOJIL30BAHUE M300pETEHUS
WU TPOMBIIUICHHOTO 00pasiia, Ha KOTOphle Obla TOJaHa 3asBKa Ha
BbIJIa4y AaBTOPCKOTO CBHUJCTENbCTBA (CBUICTEIbCTBA) MM  BBIJAHO
aBTOPCKOE CBUCTEILCTBO (CBUAETENHCTBO). IHBIMU CIIOBaMH, YKa3aHHBIC
UL  COXPAHAIT TMPaBO  JaJIbHEHIIEro  HUCHOJIb30BAHUS  TaKOTO
M300peTeHUs] WM  TPOMBIIUICHHOTO  o0pa3ia 0e3  3aKIIIouYeHUs
JTUIEH3MOHHOTO JTOTOBOpa. Ha HUX JEXUT JMHIIb 005S3aHHOCTH 110 BBITIIATE
aBTOpaM BO3HArpaXIEHUS B pa3Mepe M B TIOPANKE, YCTAHOBJICHHBIX
nocraHoBieHneM Cosera MunuctpoB P® ot 12 urons 1993r. Ne 648.

Bropoi#i cnydail cBSI3aH ¢ MPOJJIEHUEM CpOKa JCHCTBHS BbIJAHHBIX
NaTeHTOB Ha u300perenus. Hanmomuum, uyto cornacHo Ilonoxenuto o0
OTKPBITUSIX, U300PETCHUSIX U PAlMOHATN3AaTOPCKUX Tpeaoxkennsx 1973r.
NaTeHT Ha n300peTeHue AercTBoBal 15 et ¢ 1aThl mojayn 3asBKU. 3aKOH
CCCP «O6 uzob6perenusix B CCCP» ot 31 mas 1991r., BcTynuBmuii B
neiictue ¢ 1 urong 1991r., yBennumi cpok naTeHTHON oxpanbl 10 20 jer.
370, B 4aCTHOCTH, O3HAYAJIO, YTO MATEHTHI HA U300PETEHNUs, BbIIAHHBIE 10
1 mronst 1991r., cpok AeHCTBUS KOTOPHIX HE UCTEK, MPOJIICBAIIMCH €Ille Ha
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5 ner. [laHHOE TOJIOKEHHWE TOCTABUIIO B JIOBOJBHO 3aTPyIHUTEIHHOE
MOJIOKEHWE T€ MPENUpUaATHsS U OpraHu3aldd, KOTOphIe CcHejallu
HEOOXOIUMBbIE TMPUTOTOBIECHUS K HCIOJB30BAHUIO H300pEeTeHUM, B
oTHOmEHWH KOTOophiXx K 1 wmroms 1991 r. ucrekanm 15-1eTHmii cpok ux
OXpaHbl. Y4WUTBIBas MHTEPEChl TAaKUX MPEANPUATHM U OpraHU3aLUM,
BepxoBneiit CoBer P® mnocrtaHoBieHneM «O BBEIECHUM B JICHCTBUE
[TaTentHoOrO 3aKoHa P®» (1. 3) mpenocTaBusl UM PaBO Ha OE3BO3ME3THOC
HCIIOIh30BaHUE M300pETEHUH 110 UCTeUeHUHU 15 IeT ¢ naThl mojadyu 3asiBKU
Ha BbIJayy maTeHTa. VHBIMU CIOBaMH, XOTS CPOK JEHCTBUS TATCHTOB
NpOJUIEH Ha 5 JeT, He CuUMTaeTcss HapylIeHHEeM MaTeHTHBIX IpaB
WCIOJIb30BaHNE 3aaTeHTOBAaHHOW pa3pabOTKU TEMHU MNPEANPUATUIMU U
opranuzanusamMu, kotopele m10 1 wmtonsa 1991 r. choenmanmu HEoOXoaUMBIS
MIPUTOTOBIICHUS K €€ MCIIOJIb30BAHUIO B CBSI3U C 0XKHJIAEMBIM UCTECYCHHUEM
15-meTHero cpoka OXpaHsbI.

Hakomnery, B coorBerctBud ¢ 1. 4. cr. 13 [1arenrHoro 3akona PD B
HWHTEpecax HallMOHAIbHON Oe3onacHOCTH [IpaBuTtenbcTBO PO nmeeT mpaso
pa3pelnTh UCIOIb30BaHNE 00BEKTa MPOMBINUIEHHOW COOCTBEHHOCTH 0e3
corjacusi  maTeHTooONamarenass C  BBIIATOM €My  COpa3MEpHOM
KoMmmeHcanuu. JlaHHoe wucCKkiIoueHue u3  chepsl  CyOBEKTUBHOIO
MIATEHTHOI'O IIpaBa M3BECTHO 3aKOHOJATEIbCTBY MHOIMX TOCYAApCTB H
BIIOJIHE OMNPABJAHHO MPH YCIOBUHU, YTO MPAKTUKA €r0 MPUMEHEHHUS HE
BBIXOJIUT 34 OIPAHMYEHHBIE 3aKOHOM paMKH. B 3Toil cBsi3u mpu BblIaye
MOJTOOHBIX Pa3peIIeHU HeJOMyCTUMBI a0CTPAKTHBIE CCHUIKM Ha HHTEPECHI
rocygapcTBa H  OOIIECTBA, BAXHOCTh pa3pabOTKU JUIsi HAPOJHOTO
xo3sicTBa cTpaHbl U T. 0. Creayer mnojaraTh, 4YTO HENPEMEHHBIM
ycnoueMm mipuHatus [IpaButensctBoM P® pemeHust 006 MCTOIB30BaHUN
00beKTa IIPOMBIIITIEHHON COOCTBEHHOCTH 6e3 paspelieHus
MaTeHTO00MaAaTeNs ABJIAETCS TAK)KE OTKa3 IMOCIETHEr0 OT 3aKII0YEHHUs
JTUIEH3MOHHOTO COTJIAlleHus B oOmieM Tmopsake. B mobom ciydae
MaTEeHTO00IaAaTeIIo rapaHTUpPyeTCs BBIILJIATa COpa3MepHOU
KOMIICHCALUH, CIIOp O pasMepe KOTOPOH paspelaercs Beiciiei maTeHTHOU
ajaTou.

8 3. O6s13aHHOCMU nameHmMoobnadamens

Hapsiny ¢ mpaBamu mareHTOOOJanaTeNb HECeT psf 00S3aHHOCTEH.
[Ipexxne Bcero OH JOJKEH YIJIauMBaTh MAaTEHTHBIC MONUIMHBL. B pasnene,
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MOCBSIIICHHOM O(GOPMJICHUIO TMAaTEHTHBIX IIpaB, YK€ paccMaTpUBAJICS
BOIIPOC O TOLUIMHAX, KOTOpBIE YIUIAYMBAIOTCA 3a IMOJadyy 3asiBKH,
BHECEHHUE B HEE UCIPABICHUN M yTOUHEHUH, IPOBEACHHUE SKCIIEPTU3HI 110
CYUIECTBY U COBEpIICHHE HHBIX IOPUIUYECKUX ACUCTBUM, CBS3aHHBIX C
nojiydeHrueM mateHTa. [loMuMO yka3aHHBIX TMOILIMH, MATEHTOO00IaaTeNb
JOJKEH TJIaTUTh €XKEro/IHbIe MOILINHBI 3a MOoAepKaHie MaTeHTa B CUJIe,
a TakkKe TMOINUIMHY 3a NpPOAJIEHHE CpoKa JeicTBUS mareHTa. Pasmep
MOIUINH, CPOKM HX VYIUIAThl, OCHOBAHHS MJii HMX YMEHbBIICHUS WU
OTCPOYKH YIJAThl W JPYrHe BOMPOCH perymupyroTcs [lomoxeHuem o
MONUIMHAX 3a MaTteHToBaHo oT 12 aBrycra 1993r. CornacHo Ha3BaHHOMY
[TonoxxeHuto 3a TMOAJEp)KAHUE B CHJIE TATEHTAa Ha HW300peTEeHUE WU
MIPOMBIIIJICHHBIA 00pa3ell B3UMaeTcsl MOLUUIMHA HaylHasi ¢ TPEThEro roja
€ro JCHCTBUS, CUMTasl C aThl MOCTYIJICHUS 3asiBKU HA H300pPETCHHUE WU
MIPOMBIIIIICHHBIN 00pasell.

[TonunHa 3a moajepaHWe B CHJIE MATEHTAa HAa W300pETeHHE WU
MIPOMBIIIJICHHBIN 00pa3el] YIIauuBaeTcs B CIEAYIOIUX pa3Mepax:

Ton neiicTBus maTeHTa Pasmep nouutuHsl (B py0Iisix)
n3o0peTeHne MIPOMBILIICHHBII 00pasen
TpETHid 700 700
YETBEPTHII 80C 80C
TSATBIN 90C 90C
LIECTOM 110 100c
ceapbMoit 130C 120C
BOCBMO¥ 160( 140
JIEBSITBIN 190( 160(
JECATHIN 230C 180C
OJIMHHALATHIN 270C —
JIBEHAILATHII 310C —
TPUHAIATHIN 360C —
YeTBIPHAATEIN 410C —
MATHAILIATHINA 460( —
LIECTHAALATBIA 520C —
CeMHa/ILAThIA 580C —
BOCEMHAIIATHII 650C —
JIEBSITHAIIATHII 720C —
JBaLATHINA 800C —

Ecnu maTeHT Ha M300peTeHNE WM MPOMBIIIUICHHBIA 00pa3el] BelIaH
Ha OCHOBaHMHM XOJaTaiicTBa O NPEKpalIeHUH JEHCTBUS aBTOPCKOIO
ceumerenbcTBa  (cBuperenbctBa) CCCP  wium  mareHTa Ha  UMS
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locynapcreernoro ¢oumga uzobperennit CCCP nmbo Ha OCHOBaHUU
XoJaTalcTBa MO 3asBKE€ Ha BbIAA4y AaBTOPCKOTO CBHUJIETEJIbCTBA
(cBupmerenncrBa) CCCP mnm mareHTa Ha uMsi [ocynapctBeHHOro QoHzma
n3o0perenuit CCCP, momimHbI B3MMAIOTCS HauyWHAsg C IEPBOTO Trojaa
nericrBus mareHra PO, cuuras ¢ JaThl HOJa4Hd X0aaTaliCTBa O €ro BhLIade,
WA C TPEThEro roja AercTBus nareHra PO, cuuras ¢ gaThl NOCTYIUICHUS
3asiBKM, €CJIU CPOK OT JIaThl €€ MOCTYIUICHUS A0 AaThl OJa4u YKa3aHHOTO
XoJaTaicTBa HE NpeBblIaeT ABYX JieT. [Ipu B3UMaHWM MOIUIMHBI C
IIEpBOrO roja JeucTsus nareHra PO pasMepsl NOLIIMHBEI 3a NEPBBIA U
MOCIEAYIOIUE TOAbl €ro JCHCTBUS TNPUPABHUBAIOTCA K pa3zmepam
MOIUIMHBI COOTBETCTBEHHO 32 TPETUN U MOCIEIYIOLINE TOJIbI.

3a mojAep)KaHWe B CHJIE CBHJICTEILCTBA HA TIOJE3HYIO MOJIEINb
B3MMAETCs NOILJIMHA HAuWHAs C MEpPBOrO ToJa €ro JIEHCTBUS, CUHTas C
JaThl TIOCTYIUICHHWsSI 3asBKM Ha TIOJIE3HYI0 MOJCNb, B CIEAYIOIINX
pazmepax:

I'ox neiicTBUsA CBUAETENBLCTBA Pa3sMep mounutuHel (B pyoIIsx)
IIEPBBII BTOPOM TPETUM YETBEPTHII

TIATBHIN V7

/500 600 700 800 900

l'omoBble MNONUIMHBI YIUIAYMBAIOTCS 3@ TOJHBIM TOX JIEUCTBUS
naTeHta (CBUIETENbCTBA), MPUYEM IlIaTa B3UMaeTcs Brepesd. JIOKyMEeHT,
MOJATBEPKIAIONIMN YIUIATy MOIUIMHBI 38 TPETUM TOJ AEHCTBUS MATEHTA Ha
M300peTeHNe W TMPOMBINUICHHBI o0pa3ell WM TEepBBIA TOH JEHCTBUS
CBHJICTEJILCTBA HA TIOJIE3HYIO MOJENb, MPEACTABIsAECTCS BMECTE C
JOKYMEHTOM, TIOJITBEPKIAIONINM YIUIaTy MOIUIMHBI 32 MX BBIIAUY, JTHOO
JI0 Hayajga TPEThEero Troja JEWCTBUS MaTeHTa. YIulaTa NOIUIMHBI 3a
MOCJICIYIOIIUE TOJbI JICHCTBUS MaTeHTa (CBUICTEIbCTBA) MPOU3BOIUTCS B
TEUYECHHUE TMOCIEIHUX JBYX MECAILIEB TEKYLIEro roja ICWCTBUS IMaTeHTa
(cBumerenbcTBA).

dusznyeckue JuIa, MpoXUBamomme 3a npeaenamu Poccumn, u
I/IHOCTpaHHBIe IOpI/II[I/I‘IeCKI/Ie JINI[a ITOIIJIMHBI 3a noz[;[epxcaHHe IIATCHTOB
(cBUOeTENHCTB) B CHIIC OIIAYMBAIOT B MHOCTPAHHOM BalllOTE B pa3Mepax,
yKaBaHHBIX B HpI/IJIO)KeHI/II/I K HOJIO)KGHI/IIO O IIOoIIJIMHAX 3a IIAaTCHTOBAHUC.
Hampumep, nomumHa 3a moajaepkaHue B CHJIE MaTeHTa Ha M300peTeHUe
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Bo3pactaer oT 100 mommapoB CIIIA 3a TpeTuii roa neHCTBUS MaTeHTa J0
1000xomnapos CIIA 3a nBaamarteliii TO/I.

Kak yxe oTmeuanoch, MaTeHTOOONAIATENI0 MO €ro XOAaTalCTBY
MOKET OBITh NpENOCTaBlieHa OTCpOYKa OT YIjaaThl TONUIMHBI 32
MOJJIepKaHUE MAaTEHTa B CHJIE C TPEThEro MO MATHIM ToJ AEHCTBUSA 3TOTO
nareHra. B 3ToM ciywae pa3smep MOMJIekKalled YIlaTe MOLLIMHbI
CHIDKaeTcsl, HO He Oosiee yem Ha 50 mPOIEHTOB OT €€ yCTaHOBJICHHOTO
pa3Mepa. Jlomiata MONIIMHBL 10 YCTaHOBJIEHHOI'O pa3Mepa J0JKHA OBbITh
MpPOM3BE/ICHA JI0 HCTEUEHHUs MATOTO Trojaa JAeucTBUsi mnareHta. llpu
HEMpeJCTaBICHUH JO HUCTEUYEHHs yKa3aHHOTO CpOKa JIOKyMEHTa,
MOATBEPKIAIOIIETO 3TY AOIUIATY, NEHCTBHUE MATEHTA MPEKPALAETCSI.

JIy1st HEKOTOPBIX MAaTEHTOO00MaaTeNIeld YCTaHOBJICH JIbIOTHBIN PEXXUM
ymiatel nomiuH. Hampumep, kKak yXKe yKa3blBajloCh BBIIIE, B CiIydae
nojayn mnarteHrooOnanareneM B IlaTeHTHOe BEIOMCTBO 3asiBICHUS O
NPEJOCTaBICHUN JIIOOOMY JIMIly IIpaBa Ha HCIIOJIb30BaHUE OOBEKTa
NPOMBIINUICHHOH ~ COOCTBeHHOCTH  (OTKpBITas — JIMIIEH3US),  pa3Mep
€KEroIHOI MOIUTMHBI CHIXKaeTcss Ha S50 MpoLeHTOB ¢ roja, CIeayIoLero
3a roJOM ONyOJMKOBaHMSI CBEJIEHUN O TakoMm 3asBieHuH [laTeHTHBIM
BeoMCTBOM. OT ymaTsl NOLUIMHBI 3a MOAJAEP)KaHUE NATEHTa B CHIIE C
TPEThEro MO MATHIA TOA €ro JACHCTBHS MOJHOCTbIO OCBOOOXKIEHBI
ydyacTHUKM Benukoil OredecTBEHHON BOWHBI U NpPUPABHEHHBIE K HUM
muna. Jlyis MHBAJIMIOB U y4alluXcsl pa3Mep 3TOW MOUUIMHBI CHUKEeH Ha 70
IIPOLIEHTOB.

Heyrurata monmmHbl 3a MOANEpKAHWE TATEHTa B CHIIE MOXKET
MNOCIYXKUTb OCHOBAHUCM I JOCPOYHOIO MPCKpalliCHUSA ,Z[GI>'ICTBI/I}I
natenta (cr. 30 IlarentHoro 3akona P®d). IlonoxkeHne O MOILIMHAX 3a
IIaTECHTOBAHUC mpeaoCTaBJIACT, OJHAKoO, HaTeHTOOG.HaI[aTeHI/I
JOTIOJTHUTEIIBHBIN IIECTHMECSYHBIA CPOK, B TEYCHHE KOTOPOTO OH MOXKET
MOTacHTh 3aJ0JDKEHHOCTh MO mnonuimHe. Ho B 3TOM ciyuyae pasmep
MIOIIMHBI yBenunBaeTcs Ha SO mporeHToB.

Cratpst 3 [latentHoro 3akoHa P® mpemycMaTpuBaeT BO3MOKHOCTh
NPOAJICHUSI CpOKa JEHCTBMs IAaTE€HTa Ha IPOMBIIUICHHBIH o0paszen u
CBHJIETEJILCTBA Ha MOJIE3HYI0 Mojenb. K 3asBleHUI0 maTeHTOo00a1aTes,
KoTopoe nopaercs B IlaTeHTHOe BEZOMCTBO B TEYCHHME IBYX IOCIEIHHMX
MECALICB TEKYyLIEro rojJa €ro JeWCTBHs, Ipuiaaraercsas JOKYMEHT,
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MOATBEPXKIAIOIMIMM  yIjIaTy MOUUIMHBL. Pa3Mep NOUUIMHBI OINpeesieH
[TonoxkxeHneM O MONUIMHAX 3a MATEHTOBAaHUE. 3a MPOIJICHHE ACHCTBUS
CBHUJICTENILCTBA HA MOJIE3HYIO MOJEIb 33 KAl MOJHBIM WX HEMOIHBII
MPOJIJICHHBIN TOJT €r0 NEeHCTBHS B3uMaeTcs nonuinHa B pazmepe 1500py6.
PasmMep mowmmmHBI 3a IIpPOMJIEHUME CpPOKa JACUCTBUSA IIAaTEHTa Ha
MPOMBIIIICHHBIM 00pa3er] BO3pacTaeT 3a KaKIbIH MPOIJICHHBIM IO
JeHCTBHS MaTeHTa: 3a NepBhii npoaneHHsi Togq — 2000py6., 3a BTOpoH
— 2500 py0., 3a Tpetuit — 3000 py6., 3a yerBepThiii — 3500 pyod., 32
nsateiii — 4000 py6. B cimyuae mpencrtaBieHHst TOKyMeHTa o0 yruiate
NONUTHHBI 332 TPOJ/UICHHE JCHCTBUS mMaTeHTa (CBHICTENBCTBA) I10
HWCTEYEHUU CpOKa €ro JeHCTBUS, HO HE I03[HEEe IIECTH MECSLEB,
MaTeHTO00aAaTeNb YIUIaYuBaeT MOIUIMHY C YBEJIMYEHHEM €€ pa3Mepa Ha
50 mpouenToB. Ilpu HempeacTaBleHUU TOKYMEHTA, MOATBEPIKIAOIIETO
yIUIaTy MOUUIMHBI B YCTAHOBJIEHHOM pa3Mepe, 10 UCTEYEHUH YKa3aHHOTO
IIECTUMECSIYHOTO  CpOKa  JeiicTBUe  mareHTa  (CBHUICTEIbCTBA)
MIpeKpaniaeTcs.

VYmnara MONUIMH Kak 3a MOJJep)KaHHE TaTeHTa B CUJe, TaKk U 3a
MPOJUICHUE CpPOKa €ro JCHCTBUS MOXKET IPOM3BOJUTHCA KaK CaMUMH
MaTEeHTOOOMaAaTeIIMU, TaK W JIOOBIMH JPYTUMU (DU3UYECKUMH WU
IOPUIMYCCKUMH JIMIIAMH, B YaCTHOCTH ITaTCHTHBIMH ITOBCPECHHBIMH,
JINIEH3UaTaMH H T. 1.

Hpyroii 00513aHHOCTBIO MaTeHTOoO00 A aTelIs SIBIISICTCS
UCTOJIb30BaHNE M300PETEHHsI, IMOJIE3HOM MOJENM WM TMPOMBIIUIEHHOTO
oOpasna. Kak yxe oTMedanoch, MOJA HCIOIb30BAaHUEM TMOHUMAETCS
BBEJICHUE B  XO3AWCTBEHHBI O0OpPOT TMPOIYKTa, CO3JaHHOTO C
MPUMEHEHHEM H300pETeHUs, TOJE3HOW MOJENNW WU MPOMBIIIJICHHOTO
oOpasua, a TaKke NPUMEHEHHE Crocoda, OXpaHsIEeMOro MaTeHTOM Ha
n3obperenue. C TOUKU 3pEHUS 3aKOHA HE MMEET 3HAYEHUS, UCIIONIb3yeTCs
M 3alaTeHTOBaHHas pa3padoTKa caMHM [ATEHTOOOJIagaTeNneM WIn
JTUIAMH, TTOJIYYMBIIUMU pa3pelieHne Ha ee UCMojb30BaHue. BaxxHo mumib
TO, YTOOBI IPOAYKT, U3TOTOBJICHHBINH Ha €€ OCHOBE, ObLI pealbHO BBE/ICH B
XO3SIIICTBEHHBI 00OpPOT, T.€. M3TOTOBIISJICS, NPUMEHSJICS, BBO3MWIICH,
npopaBajcs ¥ T. m. Ilpu 3ToM He AOMWKHO OBITH 3710ynOTpeOIeHUs
MaTEHTHBIMU [IpaBaMH, HAIPUMEP HCITIOIb30BaHUS Pa3padOTKH B CIIUILIKOM
OTpaHUYEHHBIX MacIITabax, TMPOJaKU M3AETHHA, W3TOTOBICHHBIX C
MTOMOMUIBIO N300peTeHNs, MOJIE3HOM MOIETU WM MTPOMBIIIJIEHHOTO 00pa3ia
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M0 CIUIIIKOM BBICOKOW IieHe W T. M. IlaTeHtHblil 3akoH PD He Tpebyer,
YTOOBI M3TOTOBJICHUE U MPUMEHEHUE MPOAYKTa, CO3JaHHOTO C MOMOIIBIO
OXpaHSIEMOT0 pEIIeHUs, O00s3aTeIbHO HMMEI0 MECTO Ha TEPPUTOPUU
Poccun. JlomyctuM W BBO3 (MMIIOPT) W3AETHI, H3TOTOBJICHHBIX Ha
OCHOBAaHUM 3aIaTCHTOBAaHHOW pa3pabOTKH, €CIM OH OCYIIECTBISICTCS B
MacmTabax, OTBEYAIONIUX TOTPEOHOCTSIM BHYTPEHHETO POCCHUHCKOTO
pBIHKA,

OO0s13aHHOCTh TIO HCIMOJB30BAHUIO 3alaTeHTOBAHHOW pa3paboTKu
MOJKET OBITh BBHIMIOJHEHA HE TOJNBKO (DaKTUYECKH, HO U HOMHHAIBHO. JlJist
ATOTO MAaTEHTOOOIAJATENI0 TOCTATOYHO MoaaTh B [laTeHTHOE BEIOMCTBO
P® 3asBneHue o mpeoCTaBICHHH JTIOOOMY 3aMHTEPECOBAHHOMY JIHILY
npaBa Ha WCIOJNB30BaHUE OOBEKTA MPOMBIIIICHHONH COOCTBEHHOCTH
(oTKpbITAs TULICH3U).

B 3akoHe HUYEro He TOBOPUTCS O TOM, JAOJDKHA JIM 3allaTeHTOBaHHAS
pa3paboTKa HCIONB30BaThCcs HempepblBHO. [Ipencrammsiercs, 4YTo 1O
CMBICITY 3aKOHA TIEpEPHIBBI B UCIIOJIE30BAHUH MOTYT UMETh MECTO, OJIHAKO
OHHM HE JIOJDKHBI TPEBBINIATh YCTAHOBIECHHBIX TEPBOHAYATHHBIX CPOKOB
IUIsL MCTIONIb30BaHusI. KpoMe Toro, mepephiBbl B HCIIOJIB30BAaHHH OOBEKTA
MIPOMBIIIJICHHOW COOCTBEHHOCTH HE IOJKHBI OBITH 3JI0yMOTpeOsIeHueM
MIPaBOM.

HGOC}’H_IGCTB.HGHI/IG peuicHudA B TCUCHUC YCTAHOBJICHHBIX CPOKOB
MOJKET IMOBJIeYb ISl MaTeHTOoO00Ia1aTeNsl HeOIaronpusaTHbIE MOCIEICTBUS
B BHUJAC BbIId4YM 3aWMHTCPCCOBAHHBIM JIMI[aM HpHHy,Z[HTGHBHOﬁ JIMICH3UHU.
[Ipekpamienue nelcTBUA MaTeHTa MO JAHHOMY OCHOBAHHMIO POCCHUICKOE
MaTCHTHOC 3aKOHOJAATCIBCTBO HEC MPEAYCMATpPpUBACT. I[JISI BblJa4du
NPUHYAUTEIBbHON JIMIEH3UM HEeOoOXOIUMO OJHOBPEMEHHOE Haju4due
CIIEAYIOIIUX YCIOBUH. Bo-miepBbIX, TpeOyeTcs HEUCNONb30BaHUE WU
HEJ0CTaTOYHOE HCIIOJIb30BAHHUE IMaTEeHTOOONaaTesIeM H300peTeHHs WIn
IMPOMBIIIJIICHHOT'O 06pa3ua B TCUCHUC YCTHIPEX JICT, a MOJC3HOM MOJCIN —
B TEUEHHUE TpeX JeT C JaThl BblJa4yM MaTeHTa. Bo-BTOphIX, HeoOXomum
0TKa3 MaTEeHTOOOIaAaTeNs OT 3aKIIOYCHUS JTUIICH3NOHHOTO foroBopa. [1o
CMBICTYy 3aKOHa OTKa30M MOJXKET CUMUTAThCSA TakKXKe HEMOoJy4eHHEe OT
MaTeHTooO0MaAaTeNss B pasyMHBIE CPOKM OTBETa Ha COOTBETCTBYIOIIEE
oOpallleHue K HeMy 3aMHTEPECOBAHHOTO JIMIA, a PABHO BBIABUKEHHE UM
3aBCAOMO HCIIPUCMIICMBIX yCJIOBI/II\/'I BblJa4M JTUICH3UU. B-TpeTbI/IX, JMno,
JKeJarollee MCIoIb30BaTh OXPAaHSIEMbI OOBEKT, OJKHO JI0Ka3aTh CBOIO
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TOTOBHOCTh K UCIIOJIb30BaHUIO pa3paboTKH. B-uerBepThIX,
NPUHYOATEIbHAs JIMLEH3UA BBIJACTCA JMIIbL B TOM CIIy4ae, €CIlH
MaTeHTO00J1a1aTeNlb HE JOKAXET, YTO UCIIOJIb30BaHUE WM HEJTOCTaTOYHOE
UCIOJb30BaHUE OOYCIIOBIEHbl YBA)KUTEJIBbHBIMU MpUYMHAMU. Takumu
OPUYMHAMHA MOTYT OBITh HEOOXOIMMOCTh JUIMTENIBHOTO  OCBOCHUS
IIPOM3BOJICTBA 3allaTEHTOBAHHOI'O OOBEKTA, HEBBINOJIHEHHE 0053aTENbCTB
JUIIOM, KOTOpOMYy Obula  BBIJAHA  JIMIEH3US, 3aTPYAHUTEIHHOE
MaTepHaIbHOE MOJI0XKEHNE MAaTeHTO00IaJaTeNs U T. 1.

Bompoc 0 Bblgaue NpUHYIUTENBHOM JMLEH3UHM 0 XOHATaHUCTBY
3aMHTEPECOBAHHOTO JIMIIA paccMaTpuBaeTcsi Briciiell maTteHTHON MmanaTton
P®, kotopas mnpu TMOJOKUTEIHLHOM PEIICHUU OIPEAENsieT Ipeaebl
WCIIOIB30BaHUs, pa3Mep, CPOKH U MOpsSAOK miarexei. [lo conepxanuto u
00BEMY TPEIOCTaBIsIEMbIX TPAaB MPUHYAUTEIbHAS TUICH3US, BbIIaBacMas
Mo pemeHuo Beicmed mMareHTHOM Tmanarhl, paBHO3HAYHA MPOCTOM
nuueH3uu. JluneHswar  BOpaBe — UCIOJIB30BaTh  3alaTEHTOBAHHYIO
pa3paboTKy JHIIb B CBOEM COOCTBEHHOM IPOU3BOJCTBE, HO HE MOXET
BBIIaBaTh CYONUIICH3WM TPEThUM JHIaM. PasMmepsl TUiatexedl B
coorBerctBu ¢ 1. 4 cr. 10 IlareHTHOrOo 3aKoHa JOJDKHBI OBITH
YCTaHOBJICHBI HE HUYKE PHIHOYHOM 1IEHBI JIUIICH3UU.

[TarenTHOE 3aKOHOJIaTEIbCTBO PO HE Tpedyer oT
naTeHToobnasaTenell  00sM3aTeNbHOM  MapKUPOBKHM  3allaTeHTOBAHHBIX
m3nenui. [IpocraBienrue Ha M3AENUSAX, UX YIMAKOBKE, COMPOBOAUTEIHLHON
,Z[OKYMGHTaI_[I/II/I, peK.HaMHbIX MaTepHanax 1 T. II. OTMETKHX O TOM, UYTO OHHU
OXPaHSIOTCS MATEHTOM, MOXKET OCYIIIECTBIISITHCS MaTEHTOOOIagaTeNIeM 10
COOCTBEHHOW MHUIIMATHBE. DTO IEJIeCO00PA3HO JeNiaTh KaK B PEKIaMHBIX
mensx, Tak ® IS OOJerdyeHus Tpolecca JTOKa3bIBaHUS  TOTO
OGCTOHTGHBCTB&, qTo HaPYLLIHTeJIB ITaTCHTHBIX HpaB 3HAJI UJIN JOJIXKCH 61:1)1
3HaTh, YTO COOTBETCTBYIOIIEE MU3/ICIINE MTOJIB3YETCS MATCHTHOW OXPaHOM.

8 4. [lMpekpaweHue delicmeusi nameHmMa

JleficTBHE BCSIKOTO MAaTEHTA OFPAHMYEHO YCTAHOBJIEHHBIMU 3aKOHOM
BpEMEHHbIMU paMkaMmu. [locne OKOH4YaHUs CpOKa, Ha KOTOPBIA BBIIAH
MaTeHT, W300peTeHue, TOoJie3Has MOJeNh W TPOMBIIUICHHBIH 00pasern
CTAaHOBATCA  OOILECTBEHHBIM  JIOCTOSHHEM W  MOTYT  CBOOOJHO
UCIIONIb30BAaThCSA JIOOBIMU  3aMHTEPECOBAHHBIMHU JHIlaMu. [laTeHTHOE
3aKOHOJIATENbCTBO MPEAyCMATPUBAECT, OJHAKO, P CIydaeB, KOIzaa
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JeiCTBUE TATEHTHOW OXpaHbl MOXET OBbITh MPEKpalIeHO JOCpo4HO. B
coorBercTBuM co cT. 30 IlaremrHoro 3akoHa P® ocHoBaHusIMH A
JIOCPOYHOTO MpeKpanieHus ImaTeHTa SIBJISTFOTCSI. 1) OTKa3
MaTeHTO00Ia1aTeNlss OT CBOMX IPaB; 2) HEyIJlaTa B YCTAHOBIICHHBINA CPOK
MOLUIMH 33 MOJJICP)KaHUE MareHTa B cuie; 3) MpPU3HAHHE MATCHTA
HEJIEUCTBUTENIbHBIM. B mepBbIX JABYX cCiyyasx [JE€WCTBUE MaTeHTa
mpeKpamaercss Ha Oyaymee BpeMs ¢ MOMEHTa  HACTYIUICHUS
COOTBETCTBYIOIIETO IOpUANYECKOTO (akTa. B mocrmemneM ciydae maTeHT
yTpauMBaeT CWJIy C MOMEHTa TNOCTYyIJieHus 3asaBku B IlaTeHTHOE
BEJIOMCTBO, T.€. CYUTACTCS HEJECHCTBYIOIIUM C CAMOTO HaJasa.

[TaTenTOoOONMaMaTETE MOXKET B JII0O0OE BpEeMs OTKA3aThCs OT CBOETO
nateHta. [lpuywHBI OTKa3za MOTryT OBITh CaMBIMH  Pa3TUYHBIMA
(ycrapenocts  pa3pabOTKH, OTCYTCTBHE MEPCICKTHB KOMMEPUYCCKOM
peanu3aiyy, OOpEMEHUTEIBHOCTh MMATEHTHBIX IOIUIHH, HEXelaHHe ObITh
BOBJICUCHHBIM B TUIATC)KHBIA CIIOp W T. II.), HO MAaTEHTOOOJaIaTelb HE
00s13aH Ha HUX cchUIaThes. [laTeHTHBIN 3akoH PD He ompexenser, Kakon
XapakTep JODKEH HOCHTh OTKa3 OT mareHra. Kak mpejacraBisieTcs, OH
MOJKET OBITh HE TOJBKO TIOJHBIM, HO M KacalOUIMMCS JIUIIb OJHOTO WIIA
HECKOJIbKUX TYHKTOB (hopMysibl M300peTeHHs (MOJIC3HOW MOJEIH) WA
CYIIECTBEHHBIX TMPU3HAKOB MPOMBIIUICHHOTO 00pa3ma. OTka3 OT maTeHTa
opopmiisieTcss TyTeM TMOJAaYM  [MMATEHTOOONajmaTesieM 3asBICHUS B
[laTeHTHOE BEAOMCTBO, KOTOpOE MPOU3BOAUT €r0 PETHUCTPALHIO U
nyOJIMKYeT B CBOEM O(HIMAIHHOM OIOJICTEHE CBEICHHUS O JIOCPOYHOM
MpeKpalieHuy IelcTBUA nareHTa. [laTeHT mpekpaiaer cBoe ACHCTBHE C
MOMEHTa MyOJUKaluu cooOIieHuss 06 3ToM B ouumanibHOM OrOJUIETeHE.
OTka3piBasich OT TATEHTa, NATEHTO00JaNaTellb MOXET 3aTPOHYTh
WHTEPEChl JAPYruX JIWI, B YaCTHOCTH BIAAEIbIeB nuieH3uil. OmHaKo
POCCHIICKOE TaTEeHTHOE 3aKOHOAATEIhCTBO HE CTABHT BO3MOXKHOCTH
OCYIIECTBIICHUS MATEHTOOONAJaTeIeM paccMaTpUBAEMOro TIpaBa B
3aBHCUMOCTh OT YCMOTpPEHHsI d3TUX JHI. VHTepechl TOCIeTHUX
3alUIIAIOTCS B paMKax 3aKIIYEHHBIX €  [MaTeHTooOJamaTeneM
JUICH3UOHHBIX ~ JOTOBOPOB,  KOTOpbIE, B  YaCTHOCTH,  MOTYT
MpeIycMaTpuBaTh 0COOYI0 OTBETCTBEHHOCTh MATEHTOOOIAATeNs 3a TaKKUe
IEUCTBUSL.

BropeiM OCHOBaHMEM Uil JOCPOYHOIO IPEKpALICHUS IEHCTBUS
IIaTEHTA SIBJIAECTCA HEeyIUlaTa NOLUIMH 3a IOJJEepKaHue ero B cuie. JlanHoe
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OCHOBaHHUE MO0 CBOEMY MPAKTUYECKOMY 3HAYCHUIO OJIM3KO MPUMBIKAET K
OTKa3zy naTeHToo0IaaaTens oT CBOUX MaTEHTHBIX pas.
ITarenToobnanarens, HeE 3aMHTEPECOBAHHBIN B COXpaHEHUU
MIPUHAJUIEKAILIEr0 €My MMaTeHTa, MPOCTO MPEKPAlIAeT IUIATUTh NAaTEHTHBIE
noniMHel. Ha gmeme 3To wame Bcero o3HavyaeT (DaKTHUECKUN OTKa3
naTeHTooONMaAaTenss OT cBOero mnareHTta. llpu HeyminaTe NOLUIMHBI 3a
ouepeaHou roJt u nocJe UCTEUYCHUS MPEAOCTABIEHHOTO
MaTEeHTOO0MAAATEN0 [IECTUMECSYHOIO JOMOJIHUTENBHOTO CpOKa JJis
MOTallIeHUs] 3aJ0JDKEHHOCTH IO TOUUIMHE TMaTeHT aBTOMAaTUYECKU
YTPAuMBaeT CUIIy C MOMEHTAa OKOHYAaHMS MEPUOJA, 32 KOTOPBIA MOLUIMHA
Obuta  yrutadeHa. [laTeHTHOe  BEIOMCTBO  BEIET  KOHTPOIb  3a
CBOEBPEMEHHOW YIUIaTOM MATEHTHBIX NONUIMH. CBEIEHUs O JOCPOYHOM
MpEeKpalICHUN JEHCTBUSI MAaTEHTOB M3-3a HEYIUIAThl OYEPEIHBIX MOUUIHMH
MyOJUKYIOTCS B 0UIIaIbHOM OtouieTeHe [laTeHTHOro BeJoMCTBa.

Hakowner, peiicTBue mareHTa MOKET OBITh MPEKPAIEHO B CBS3U C
NMpU3HAHUEM  €ro  HEeNCUCTBUTENbHBIM. I[laTeHTHBII  3akoH PO
NpeayCMaTPUBAET MCUEPIIBIBAKOLIUN IepevYeHb OCHOBaHHI
AHHYJIMPOBAHUSI TMATEHTa, KOTOPHIE CBOMATCA K TPEM CIEAYIOLIUM
CIIyYasiM.

Bo-nepBpiX,  OCHOBaHMEM  JUIi  3TOTO  MOXKET  CIYXKHTh
HECOOTBETCTBUE OXPAHSIEMOTO pEIICHUS YCTAaHOBJICHHBIM 3aKOHOM
YCIIOBUSIM MaTeHTOCTocoOHOCTH. OTCYyTCTBHE y H300pETeHMs], MOJIE3HOM
MOJIETTM WM TPOMBIIUICHHOTO 00paslla HOBU3HBI, IPOMBIIIICHHON
MPUMEHUMOCTH HJIM JIF0O0T0 APYroro u3 TpeOyeMbIX 3aKOHOM MPHU3HAKOB
MOXET BBISIBUTBCSI M TIOCJIE MPHUHATHUS PEIIEHUS O BbIJaue IaTeHTa
(cBumetenncrBa). Ilpu MOKA3aHHOCTH 3TOrO OOCTOSITENBCTBA MATCHT
aHHYJIUPYeTCs, T.€. TMPU3HAETCS HECYUIECTBYIOIIUM C HA4YaJbHOIO
MOMeHTa ero aecTBusa. OIlleHKa NaTeHTOCIIOCOOHOCTH pa3pabdoTOK B
COOTBETCTBUM C TpeOoBaHusMU [laTeHTHOTO 3aKoHa P® ocymecTBiseTcs
JUIIb B TOM cllydae, €Cil W300peTeHue WM MPOMBIIIJICHHBIH 00pasel
ObUIM 3asBJICHBI IOCNE BCTyIUIeHUs B cuiy IlatentHoro 3akona P®.
HelictBue Ha Tepputopun Poccuum paHee BBIIAHHBIX OXPAaHHBIX
nokymeHnToB CCCP Ha n300peTeHHst U MPOMBILIUICHHBIE 00pa3Ibl MOXKET
ObITh MpPEKpallleHO B CIIy4ae HECOOTBETCTBUS OXPAaHAEMOIo OOBEKTa
YCIIOBUSIM MaTEeHTOCIIOCOOHOCTH, KOTOpbIE peayCMaTpUBAIIUCH
JEHCTBOBABILIMM Ha ATy MOJIa4M 3aBKH 3aKOHOIATEIbCTBOM.
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Bo-BTOpBIX, MAaTeHT MOXET OBITh AHHYIMPOBAH TPU HAIUYUU B
dbopmyne w300peTeHUs, TOJIE3HOM MOJENM WM  COBOKYITHOCTH
CYIIECTBEHHBIX  MPU3HAKOB IPOMBIIUIEHHOTO 00pasia MPU3HAKOB,
OTCYTCTBOBABIIMX B [E€PBOHAYAIbHBIX MaTepualiax 3adBKU. Takas
CUTyaIlsi MOKET BO3HHKHYTbh, HalpuMep, TOT/AA, KOTJa MO WHUIIUATHUBE
3asiBUTENISI BHOCATCS M3MEHEHHUS B (GOPMYNy TEXHUYECKOTO PELIeHHs WU
WU3MEHSIFOTCS CYIIIECTBEHHBIC MpU3HAKU XYI0KECTBEHHO-
KOHCTPYKTOPCKOT'O pEIIEeHUs [0 CPaBHEHHUIO C TeM, KaKk OHM ObUIN
chopMyITUPOBAaHbl B TEPBOHAYATBHBIX MaTepHaliaX 3asBKU. MeExXIy Tem
dbopmyna HM300pEeTeHHMS WM TIOJE3HOW MOJENIH, a TakXkKe IepeucHb
CYIIECTBEHHBIX TPU3HAKOB MPOMBIIUICHHOTO 00pa3la JOJLKHBI ETUKOM
OCHOBBIBaTbCSI ~HAa  ONUCAaHUM  COOTBETCTBYIOIICH  pa3paboTKHu.
Pacxoxnenne Mexay omnucaHueM H - (Gopmynoit  (COBOKYITHOCTBIO
CYIIECTBEHHBIX MPU3HAKOB) HEJOMYCTHUMO M MOXET CIIY)KUTh OCHOBAaHHEM
JUTS IPU3HAHUS BBIIAHHOTO MMAaTEHTA HEJIEHCTBUTEILHBIM.

B-TpeTpux, HENEWCTBUTEIBHOCTh IATEHTA  MOXKET  SIBUTHCS
pE3yJIbTaTOM HENMPaBUIILHOTO yKa3aHUsl B MATEHTE aBTopa (aBTOPOB) HIIH
nareHTooOnaatTens (mareHroobanareneii). B cBoi ouepesnb 3TO MOXKET
NPOU30MTH BBUAY MPHUCBOCHHMS aBTOPCTBA Ha YYXKYIO pa3paboTKy,
WTHOPUPOBAHUS MPaB JAPYTUX COABTOPOB, HEMPABOMEPHOM YCTYIKH IpaBa
Ha TOJIy4eHHUe MaTeHTa U T. A. Bo BceX 3TUX W MOJOOHBIX UM CIy4asx
BBIIAHHBII MaTEHT MOKET ObITh AHHYJIUPOBAH.

[Tpu3nanue mateHTa HEACWCTBUTEIHHBIM MOXKET OBITh KaK TOJTHBIM,
TaKk W 4YacTHMYHbIM. B cilydae HenelWcTBUTENbHOCTH 4YacTH MATEHTA,
HampuMep TMPU AaHHYJIUPOBAHMHM OJHOTO WJIM HECKOJIBKHX ITYHKTOB
dbopMynbl  M300peTeHMs, OCTaBIIAsSCS YacTh MMATEHTHBIX TMpaB Mpo-'
JIOJKAET JIEMCTBOBAT.

TpeGoBaHue 0 NpU3HAHUM MATEHTA HEIEHCTBUTENIBHBIM 3asBIISIETCS
100 B (opMe BO3paKEeHHUS NMPOTUB €ro BbIIAYH, KOTOPOE IOAAeTCS B
AnemnsiuvonHyto nanaty IlareHTHOro BeaoMmcTBa, JuMO0 B (popme HcKa,
KOTOPBIU 3asBJISETCS B Cy.I.

OcHOBaHWEM JUIS  TOJa4d  BO3PAKEHHUS  MOXKET  CIY)KUTh
HECOOTBETCTBUE OXPAHIEMOTO PEIICHUs YCIOBUSM IMaTEHTOCIIOCOOHOCTU
00 PacXOoXICHUE MEXIy MaTephalaMy TePBOHAYAIBHON 3asBKH U
OKOHYATENbHON (GopMynoil H300peTeHUs, TOJNE3HONH MOJENH WU
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COBOKYITHOCTBIO CYIIECTBEHHBIX IPU3HAKOB MPOMBINIICHHOTO 00pasia.
[TarenTHbIl 3aKk0H PD HE COAEPKUT YETKUX YKa3aHUH OTHOCUTEIBHO TOTO,
KTO MOXET BBICTYIUTh C UWHUIMATHBOW TPU3HAHUA  TATCHTA
HEJEHCTBUTENBPHBIM 10O JTHM OCHOBaHUsAM. [lpeacraBnsercs, 4ToO,
MMOCKOJIbKY B 3aKOHE HE YKa3aHO HMHOIr0, BOMPOC O JACHCTBUTEIBLHOCTH
naTeHTa MOXET OBbITh WHUIUUPOBAH JIOOBIM  (U3UYECKUM WU
IOpUANYECKUM JUIOM. [Ipu 3TOM JHII0, TIOJarolIee BO3pakeHune, 00s3aHo
MOTHBHUPOBATh €r0, a TAK)KE MPEACTaBUTh JOKYMEHT 00 yIUlaTe MOIUIUHBI.
[MomnmHa 3a moAady BO3paKEHUS TMPOTUB BBIJAYM TATCHTAa Ha
n300peTeHne, MPOMBIIUIEHHBIH 00pa3el, CBUIETENHCTBA HAa IMOJIE3HYIO
MOZICJIb, a TaKXe IpOTUB JCUCTBUA Ha Teppuropur PP oxpaHHBIX
nokymeHToB ObiBIero CCCP Ha m300pereHue, MpOMBIIIICHHBIN o0paserr
coctaisier 6000py6.

BospaxkeHne mpoTUB BhIJAYM MATEHTa JOHKHO OBITH PacCMOTPEHO
AnennanuoHHod naimatod IlaTeHTHOro BEIOMCTBA B IIECTHUMECSYHBIN
CPOK C JaThl €ro MOCTYIUICHMS, ATEIUIALMOHHAs MajlaTa He BBIXOJIUT 3a
Mpeaeabl MOTHBOB, COJIEPKAIIMUXCS B BO3PAXEHUHU IIPOTUB BbIIAYU
nareHTta, [lateHTOOOMamaTe T, B 00s13aTEILHOM TIOPSIKE HM3BEIIACTCS O
MOCTYIUIEHUH BO3PAXKEHHSI NPOTHUB BBIJAYM €MY NATEHTAa U UMEET IIPaBO
3HAKOMUTBCS C BO3PAKEHUEM-

IIpu Hecormacum ¢ pemeHneM AMNEUBIMOHHOM Manarbl IO
BO3PAXKEHUIO IIPOTHB BbIA4YM IaT€HTa Jr00as M3 CTOPOH, T.e. W JIUIO,
MoJIaBIlIee BO3paKEHHUE, M MaTeHT000a1aTelNb, B TEUCHUE 1IECTH MECAIEB
C MOMEHTa MpPHUHATUS pEIIeHUs MOXeT MoJaTh Xkaino0y B Beicuryro
MIaTEHTHYIO MaJIaTy, PEIICHUE KOTOPOH SABISAETCS OKOHYATECIIbHBIM.

B ciydae HempaBHIIBHOTO yKa3aHHS B TATEHTE aBTOpa (aBTOPOB) WIIH
naTeHToobaaarens (mareHToobanaTeneii) BOnpoc o JeHCTBUTEIBHOCTH
MaTeHTa paccMaTpuBaeTcs B cyneOHOM mopsiake. Kak m B OTHOIICHHH
MOJa4u BO3PAKCHUS MPOTHUB BbIAAuM nareHTa, [lateHTHslii 3akoH PO He
ompenensieT, KeM MOXXET OBITh 3asBJICH HCK O TMpPU3HAHUU IIaTeHTa
HeACHCTBUTENBHBIM. McXons ©3 OOMMX TMOJNIOKEHUNW TPaKIAHCKO-
MPOIIECCYaTLHOTO 3aKOHOIATENbCTBA, 3aKPEIJICHHBIX, B YaCTHOCTH, CT. 4,
33 TD'paxmancko-npoueccyanbHoro koaekca PCDOCP, moxHO caenaTh
BBIBOJ], YTO TaKOW MCK MOXET OBITh MPEIbSBICH JIUIIb JUIIOM, UMEIOIINM
B JIaHHOM JIelie MaTepUaIbHO-TIPABOBOM UWHTEpec, Jub0 3asiBlICH
MPOKYpPOPOM B HWHTEpPEcax TaKOTO JHUIa. TakuMH JIMIIAMH MOTYT OBIThH
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JeWCTBUTENbHBIE aBTOPHI pa3pabOTKU WM MaTeHTOOONagaTesnu, rnpasa u
3aKOHHBIE MHTEPECHI KOTOPBIX HAPYILIEHB! BbIAAHHBIM [TATEHTOM.

Bo3paxkenne npoTHB BbIauM MaTeHTa U UCK O MPU3HAHUM NATEHTA
HEJICHCTBUTEIILHBIM MOTYT OBITh 3asBJICHBI B TEUYCHHUE BCETO CpPOKa
JICUCTBUS TNIATeHTA. PelleHne O NMpU3HAHUM IMATEHTa HEACHCTBUTEIBHBIM
nyonukyercs B odunuaibHOM OrosieteHe IlaTeHTHOro BegoOMCTBaA.
HenelicTBUTEILHOCT, MATEHTAa aBTOMATHYECKH BIIEUET 3a COOOH M
HEJICUCTBUTEIIBHOCTh BCEX  COIVIAIIEHWH, CBSI3aHHBIX C  YCTYNKOH
MaTeHTHBIX IpaB M MPEAOCTABICHUEM pa3pelieHuN Ha HCIOJIb30BAHHE
pa3paboTku. B CBSI3M ¢ 3THM Ha OTYYXKJATelsl TMATCHTHBIX TIpaB
BO3JIaraeTcsi 00sS3aHHOCTh BO3BPATHTH BCE MOJIYUEHHOE UM I10 IOTOBOPY OT
npuobperarens (Moab30BaTess) MATEHTHBIX MpaB, €CIH HHOE MPSAMO HE
MPEAYCMOTPEHO COOTBETCTBYIOIIUM JOTOBOPOM CTOPOH.
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Maga IX. 3awwmTta npaB aBTOPOB U
nateHToobnapgareneu

8 1. O6bwue nosioxeHus

OmauM W3 BaXHEHIMX MOKaszaTesned 3(PQPEeKTUBHOCTH MATEHTHOTO
3aKOHOAATCIILCTBA ABJISICTCA IAPpAHTUPOBAHHOCTL U 3AlIUIICHHOCTD IIpaB U
3aKOHHBIX MHTEPECOB JIEWCTBUTENBHBIX CO3JaTeleil pa3paboToOK U
HaTeHTOOGHaﬂaTeHeﬁ. C coxaneHueMm MNPpUXOAUTCA KOHCTAaTUPOBATL, 4YTO
[0 3TOMY IIOKa3aTeN0 HM300peTaTeNbCKOe 3aKOHOAATEIBCTBO OBIBILETO
Coserckoro Coro3a Obuio Beerga kpaifHe Hed(¢exTuBHBIM. CoBeTcKue
n3o0peraTesii UM HOBAaTOpPhl OBUIM HE TOJBKO JIUIIEHBI BO3MOXHOCTHU
HpHOGpeTeHI/IH HUCKIIFOYUTCIIbHBIX IIPAB Ha HCIIOJIB30BAHUC CO3daBaCMbIX
UMHU pa3pabOTOK, HO OYEHb YACTO HE MOTJM (DaKTHUECKHU peaan30BaTh U
PCAJIBbHO 3alUTUTL U TC CyGBeKTHBHBIe ImpaBa, KOTOPLIC MPCAOCTABJIAIINCH
UM JIEHCTBYIOIIUM 3aKOHOJATeNbCTBOM. [Ipeanpusitus v opraHuzaiui,
KOTOpBIE HCITOJI30BANU MPEJIOKEHHUSI HOBATOPOB, BOMPEKU TPEOOBAHUSIM
3aKOHa HE cooOmanu o Qakrax BHEAPEHUS pPa3pabOTOK, CO3HATEIHHO
3aHWXKaJIn PasMEpPbI HOHy‘IeHHOI\/'I OT HUX HCIOJb30BaHUA HpI/I6BI.HI/I,
OTKa3bIBAJINCh  BBIMUIAYMBATh  BO3HArpaXkJeHUE  pa3paboTyvkaM B
TO0OpOBOJIBHOM TOpsiike U T. M. Kak oTMmedanock B JuTepaTrype, Cpeau
pyKOBOIUTENEH MNpeanpuiaTuil Aaxke ObITOBAJO MHEHHUE, YTO HeoIiaTa
HIIn HEBBIILJIaTa aBTODPY NPpUYUTAOIICTOCH cMy 1o 3aKOHY
BO3ZHArpaXJ€HUs. — 3TO HE HapylleHHE 3aKOHA, a 4yTh JIK He 3a00Ta o
rocylapcTBeHHbIX uHTepecax.l B pesynaprare HapymeHus mpas
n3o0peTaTesieil HOCHJIM CTOJIb MAacCOBBIH M OOBIYHBIM XapakTep, 4TO
CKOpee KaK HCKIIOUEHHS BBITVIANEIH TE Clydad, KOrJa C aBTOpamMu
COOTBETCTBYIOIIUX Pa3zpabOTOK MPOU3BOIUIICS CBOEBPEMEHHBIN U MOTHBIN
pacuer 1o IIaTexam.

Yro ke KacaeTcs 3aKpEIUICHHBIX 3aKOHOM MeEp 3alluThl IpaB
pa3pabOTYMKOB, TO OHM, BO-TIEPBBIX, OBUIM HEJOCTATOYHO 3(P(EKTUBHBI
caMu 110 cebe U, BO-BTOPBIX, — M 3TO INIaBHOE, — HE PEaTN30BBIBAINCH HA
IpaKkTUKe. B yacTHOCTH, CaHKIMHU, KOTOPbIE MOTJIM OBITh NMPUMEHEHBI K
HApYIIUTENSIM HM300peTaTebCcKUX IpaB, NMPAKTHYECKH HE BO3JAraid Ha
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HUX KaKuX-TH0O0 JOMOJHHUTEIbHBIX OOPEMEHEHUH IO CPABHEHUIO C TeMHU
00513aHHOCTSIMH, KOTOPBIE OHU U TaK JOJKHbI ObLIH

' Cm., nanp.. Cxpunko B. Oxpana npas uzodopemameneil u payuonanuzamopos. M-, 1982.
C. 75—76.

BBITIOJTHUTH 1O 3aKOHY. Tak, MpeanpusTHio, KOTOPOe HCIOIb30BAI0
n300peTeHne WK MPOMBILIUIEHHBIH 00pasel], HO CKPbUIO 3TOT (DaKT U He
BBIIUIATUJIO ABTOPY MPUYMTABILEECS €My IO 3aKOHY BO3HArpaXKIeHHE,
yrpoxkanao JHUIIb TO, YTO €ro B TNPUHYAUTEIHHOM NOPSAKE CyX MOT
3aCTaBUTh  pAacCUUTATBCA C  aBTOPOM. Hukakoit  mrpadHoii
OTBETCTBEHHOCTH HH TMEpe] TMOTEpPIEBIINM, HH IEpel TOCYAapCTBOM
HapymurTenab He Hec. lIpemycMOTpeHHbIE kK€ 3aKOHOAATEIhCTBOM MeEpbl
aIMUHUCTPATUBHOM, JUCLUTIIIMHAPHOMN u Jaxe YTOJI0OBHOM
OTBETCTBEHHOCTH HEIMOCPEACTBEHHBIX HapyIIUTeNed, B YacTHOCTH
JOJDKHOCTHBIX  JIMLl TPEANpPUSATHH, BHHOBHBIX B HApyIICHHH IIpaB
pa3paboTUYUKOB, B pealbHOM KU3HU MPAKTUYECKU HE MPUMEHSUINCh. Tak, B
IOpUANYECKOl muTeparype, B otuerax BOUP, B 06001meHusx cyneOHoM u
MPOKYPOPCKON MpaKkTHKKA MO KpaiHeld mepe 3a mociennue 40 nmer He
NPUBOAMIIOCE HHU OJHOTO KOHKPETHOTO CIly4as peaiu3alud Mep
OTBETCTBEHHOCTH B paccMaTpuBaeMoii chepe.

[IpakTHyeckoe MpPUMEHEHHE HHBIX MeEp 3allUThl ObUIO KpaiiHe
3arpyaHeHo. M3o0perarenu daiie BCEro OCTaBAINCh OJMH Ha OAMH C
HApyIIUTENSIMH WX TpaB, IMOCKOJBbKY MOJIYYUTh KBATU(DUIMPOBAHHYIO
IOPUINYECKYI0 TIOMOIIb MO 3TOM KaTeropuu Jeil ObLIO BechbMa CIIOXKHO.
BOonpmIMHCTBO aJBOKATOB HE JKEJIAJI0 BHUKATh B OJTU CIIOXKHBIC [I€1a,
HOCKOJIBKY TIOJly4aeMble 110 HHM TOHOpapbl (BBHIY OIPaHUYECHHOCTH
UMYILECTBEHHBIX BO3MOXKHOCTEH CaMHX aBTOPOB) OBUIM 3HAYHTEILHO
MEHbILIE [0 CPAaBHEHMIO C APYrUMH 0o0Jjiee HMPOCTHIMH TPaKAAHCKUMU U
ocoOeHHO yrojoBHbIMH Jenamu. CyneOHble OpraHbl TakXke KpanlHe
HEOXOTHO TNPUHHMAJIM K CBOEMY PACCMOTPEHHIO HCKU H300peTarene,
MIOCKOJIbKY MOJIOOHBIE [1eJ1a HEPEIKO 3aTSATMBAINCh HA MHOTME MECSIBl U
TOJIbl, CybsAM IPUXOAWIOCH BHUKATh B CIIOXKHBIE TEXHUUYECKHUE BOIPOCHI, a
pe3yabTaTOM AJUTEIBHOIO pa30MpaTeNbCTBa B JIyYIIEM CIy4ae MOIJIO
OBITH pEIICHHWE O TPUCYKIECHHUH B MOJb3y MOTEPIIEBIIETO0 HECKOJIBKHX
COTEH WJIU ThICSAY pyOJiell HEBBIIJIAUEHHOTO BO3HATPAXKAECHUS, YTO OOBIYHO
OBUIO 3HAYUTENIFHO MEHBIIIE 3aTPAYCHHBIX IO JIeNTy CyAeOHBIX pacxo1oB. B
THX YCIOBHMAX MHOTME H300peTaTesid, HECMOTps Ha OYEBHMJHOCTh
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HapylmIeHUsl WX IpaB, HPOCTO He oOpamanuch 3a ux 3ammroil. Ilo
MPUBOJMMBIM B IOPUIWYECKOW JHUTEpaType CTATUCTUYECKUM JIaHHBIM, B
nesnom B Macmrabax ObiBmero Coroza CCP exeromHo Bo Bcex cyaax
paccmatpuBaioch He Oosiee 250 men, CBSI3aHHBIX C M300PETATEIILCTBOM U
parmmonanm3anueitl. KonedyHo, MHOTrHEe wu300peTaTenbCKUe CIOPHI B
COOTBETCTBUM C paHee JCWCTBOBAaBIIUM  3aKOHOJATEILCTBOM  HE
OTHOCHIIUCH K Cy/1e0-

" Cm., nanp.. Tpyonuxos I1.A. 3awuma npas usobpemameneii u payuoHaiu3amopos 6
cyoebnom nopaoke Il BU. 1985.Me 4. C. 25; Yypunos A.B. Cnoso npoxypopa Il
BH. 1991.Me 5.C. 15—16.

HOW TOJABEJOMCTBEHHOCTH, a 4acTh MX paspermanacbh A0 cyaa. Ho
naxke Oyaydd YBEIMYEHHOW B HECKOJIBKO pa3, 3Ta Iudpa B YCIOBHUSIX
MacCOBOTO HapyIICHHWs] TIpaB H300peTarenel Jydiie, 4eM YTO-TH00
JpyToe, MOKa3bIBAET, YTO MEXAHU3M UX 3aIUTHI MPAKTUIECKH HE paboTall.

B nacrosiiiee BpeMs B CBSI3U ¢ BOCCTAHOBJIEHMEM MAaTEHTHON (HOPMBI
OXpaHbl TIPaB pa3padOTYMKOB TOJOKEHHUE Jel B paccMaTpuBaeMoit
o0jacTd JOJDKHO PEIIMTENbHO HM3MEHUThCS. Bo-mepBbIX, cHopsl,
CBS3aHHBIE C HaApYIICHHEM TATEHTHOH MOHOMOJWHU, MPHOOPETAIOT
00JbII0E SKOHOMHYECKOE 3HaueHue. [1oaToMy MOXXHO MPOTHO3UMPOBATH,
9TO B JeNiaX MO 3allUTe TMATeHTHBIX MpaB OyAyT 3aMHTEPECOBAHBI HE
TOJIBKO CaMU NaTeHTOoo0Ja1aTeNn!, HO U IOpUCThl. Bo-BTOPBIX, H3MEHEHHE
MpaBujl TMOJBEJOMCTBEHHOCTH PACHIMPUIIO KPYTr BOIPOCOB, CIOPBI IO
KOTOpPBIM JIOJDKHBI pa3peniatbcss B cyneOHOM mopsake. B-Tperbux, B
cooTBeTCTBUM C [laTeHTHBIM 3aKOHOM co34aeTcs Bricmias maTeHTHas
najgata Kak He3aBucuMmas oOT I[laTeHTHOro BemOMCTBAa WHCTAaHIMS, B
KOTOPYIO 3asBUTENH W MATEHTOOONAAaTeT MOTYT OOpamaThes s
paspelleHus: CropoB, KOTOPbIE paHEe paccMaTpUBAINCh JIUIIbL B pamMKax
[TaTenTHOTO BeOMCTBA. B-4eTBEpTHIX, B IENAX OKa3aHUS U300peTaTensM
U TaTeHTooOJafaTensiM KBaIW(DUIMPOBAHHONM MOMOIIM  CO3/JaeTcs
WHCTUTYT MATEHTHBIX MTOBEPEHHBIX.

Koneuno, Obuto Obl HaWMBHO JymaTh, YTO CUTyalus C 3aIIUTON
MATEHTHBIX M aBTOPCKUX MPaB U3MEHHUTCSA B ofHouacke. [jis Toro uytoObl
CIIOMATh CJIOKHBIIMECS] CTEPEOTHUIIH B OTHOIICHUH MCIIOIB30BAHMS TyKHX
pa3paboToK, MOTPEOYIOTCS TOABI KPOIMOTIMBOTO TPyAa M BHEIPEHUE B
CO3HaHME OTCUECTBEHHBIX NpEANPUHUMATENeH, Cyael, IMaTeHTOBEIOB
HOBOTO  OTHOUICHHS K  HMHTEJUICKTYalbHOM  COOCTBEHHOCTH B
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paccmaTpuBaemMoii cepe. B 3TuX yciaoBUSAX OU€Hb BaXKHO MMETh MPOCTOU
1 3(QQeKTUBHBII MEXaHU3M 3alUThl HapylleHHbIX npaB. K coxxanenuto,
HOBbI IlareHTHBIN 3akoH P®, kak u© paHee JCUCTBOBaBIIEE
3aKOHOZATEIBCTBO, TAKOIO MEXAaHHU3Ma HE COAEPKUT. bonee Toro, MoxHO
KOHCTaTupoBaTh, uTo pazaen VIl «3amaua mpaB mateHroobnanarenei u
aBropoB» [lateHTHOro 3akoHa P® saBisercs cambIM clabbiM U
OecconepxarelabHbIM B HOBOM 3akoHe, OH MMeeT JUIIb JIBE CTaThH, B
OTHOM M3 KOTOPBIX IEPEUUCICHBl IPUMEPHBIE BHUABI IMATCHTHBIX U
M300peTaTeNbCcKUX CIOPOB, pa3peliaeMbIX B CyAeOHBIX OpraHax, a BTopas
HOCUT  [€KJIApaTUBHBI  OTCBUIOYHBIM  XapakTep K  YIrOJIOBHOMY
3aKOHOJATEIBCTBY, KOTOpOE BOOOIIE HE pealln3yeTcs Ha MpakThke. Takum
00pa3oM, B HEM OTCYTCTBYIOT YKa3aHHs Ha KOHKPETHbIE CIIOCOOBI 3aLUThI
MIATEHTHBIX M aBTOPCKUX IIpaB, HET MEP OTBETCTBEHHOCTH, KOTOPBHIE MOT'YT
IPUMEHATBCS K HAPYLIUTENSIM, HUYErO0 HE TOBOPUTCA O BO3MOXKHOCTHU
NPUMEHEHHSI ONICPAaTUBHBIX CAaHKIMH (apecT KOHTpaaKTHBIX M3/CIUN U T.
I.), HE PAaCKPbIBACTCs MEXAaHU3M peaH3alliyd CAaHKUUA M T. I. MOXHO
JUIIb HAJIESATHCS, UTO B Onmkaiiiiee Bpems B [laTeHTHBIH 3akoH PD B 3T0i
4acTu OynyT BHECEHBI COOTBETCTBYIOIME HM3MEHEHHUSA. ODTO HECIOKHO
cllenarh, Tak Kak 3aKOHOJATEIbHBIN ONBIT Oojiee A(P(PEKTUBHOTO pEIICHUS
ATUX BOIPOCOB YK€ UMeEeTcs, HampuMep, B 3akoHax P® «O mpaBoBoit
oxpane mporpamm Uit OBM u 6a3 nmaHHbIX» U «O TpaBOBOH OXpaHe
TE€XHOJIOTUH MHTETPAIBHBIX MUKpocxeM». OTHAKO IIOKa 3TOr0 HE CAEIAaHO,
NPUXOJUTCS OMHMpaAThCs JHIIb Ha OOIIME TOJOXKEHUS POCCHICKOro
I'PaXXIaHCKOIO IIPaBa, KaCAIOIIKECs 3alIUThl HAPYIICHHBIX IIPAB.

[Ton 3ammrToi mWpaB W 3aKOHHBIX HMHTEPECOB H300peTaTteneil u
NaTeHTO001a1aTesIell TOHUMAIOTCSI IPEAYCMOTPEHHBIE 3aKOHOM MEpBI 110
UX IPU3HAHUIO M BOCCTAHOBJIICHHIO, IIPECEYCHUI0 HX HAPYIICHUH,
IIPUMEHEHHIO K HAPYLIUTENISIM MEpP OTBETCTBEHHOCTH, 4 TAK)KE€ MEXaHU3M
MPAaKTUYECKON peanu3aluu 3THX Mep- B kadecTBe CyOBEKTOB IpaBa Ha
3alIUTy BBICTYNAIOT aBTOPbI Pa3pabOTOK, MATEHTOOOIaqaTeN!, BIaeIIbIibl
JIMLIEH3UWM W HUX TpaBonpeeMHUKU. B HOBOM IlarenTHOM 3akoHe P®D, B
OTIMYHME OT paHee JICHCTBOBABIIEIO 3aKOHOAATEIBCTBA, LICHTPAIBHOE
MECTO  COBEpPLICHHO  3aClly’KCHHO  OTBOJAUTCSA  3allUTe  IIpaB
naTeHroobsanaresned. OT0 U MOHATHO, TaK KaK MMEHHO OHU CTaHOBSTCA
IJIaBHOW  (UIrypoH TMAaTEHTHBIX OTHOLIGHWH B  HOBBIX  YCIIOBHSX
UCIOJIb30BAaHUS 3alaTEHTOBAaHHBIX pa3paborok. Hapsay ¢ 3TuM 3akoHOM
o0ecrieynBaeTcsl 3allUTa JUYHBIX TPaB HEMOCPEICTBEHHBIX CO3/aTeleit
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M300peTeHuH, MONEe3HbIX MOJENICH U MPOMBIIIJICHHBIX 00pa3IoB, a TaKXke
UX  UMYIIECTBEHHBIX  HHTEPECOB  BO  B3aMMOOTHOIICHHAX  C
MAaTEeHTOO00AIaTeNIIMU U IPYTUMHU  TOJB30BATESIMH  CO3JAaHHBIX HMMHU
pa3paboTok. YTo Kacaercs JIMIEH3UATOB, TO 3AIIUTA MPHOOPETACMbIX UMH
npaB 1100 obecrieunBaeTcs NaTeHTO00a1aTeNIIMU-TTMIICH3NapaMH, JTU00 B
COOTBETCTBUH C JIMIEH3MOHHBIMH JIOTOBOPAMH OCYIIECTBISACTCS HMH
CaMOCTOSITENIbHO. B ciydae cMepTH aBTOpPOB WM MATeHTOOONaaaTeseit
NpUHA/UIeKABIINE UM TpaBa M COOTBETCTBEHHO IpaBa Ha MX 3aIlIUTY
NEPEeXOT K X HACIEAHUKAM.

3amuTa TpaB, KOTOpPbIE MPHHAUICKAT HECKOJBKHM  JIUIIAM
(CO&BTOpaM, coBJIagciipliaM IIaTCHTA, HaCJIe,Z[HI/IKaM), OcyH_[eCTBJ'I}IeTC}I
1060 BCEMHU UMU CO00IIIa, TNOO0 KaXIbIM U3 HUX B OTAEIbHOCTH. [Ipr aTOM
MOTEPIIEBIINE MOTYT ACHCTBOBATH KAK CAMOCTOSITEIBHO, TaK U IPUOETHYTh
K yCIIyraM NMaTCHTHBIX TOBEPECHHBIX.

3aH_II/ITa IIpaB U 3aKOHHBIX MHTCPCCOB aBTOPOB, NATCHTOBJIAZACIILIICB
Y UHBIX o0yajgaTenell HCKIIOYUTEIbHBIX MpaB Ha 00BEKTHI TPOMBIIITICHHON
COGCTBGHHOCTI/I OCYIICCTBIIACTCA MyTeM HUCITIOJIB30BaHUA
MPEAYCMOTPEHHBIX 3aKOHOM (OpM, CPEICTB U CIOCOOOB 3amuThl. B
paccMmarpuBaeMoil cdepe 3aliTa COOTBETCTBYIONMIUX MPAB MPOU3BOIUTCS
B OCHOBHOM B IOPHUCAMKIIMOHHOW ¢opme, T.e. MyTeM oOparieHus K
CIeUMANbHBIM IOPUCAMKIIMOHHBIM opraHaMm. Hewopucnukunonsas ¢opma
3aIUTHI, T.€. MPUHATHE MOTEPIIEBIINM MEP MO CaMO3AIIUTE HAPYIIEHHBIX
mpaB, BCTPEYACTCSI PEIKO U B OCHOBHOM CBOJIUTCS K OTKa3zy oOT
COBEpIICHUS IEHCTBUM, HIYIIUX B pa3pe3 C 3aKIIOUEHHBIM JTUIEH3MOHHBIM
JOTOBOPOM,  3a/IEP)KKE  COOTBETCTBYIOIIMX IUIATEXKEeW B CBA3H C
HECOBEPIICHHUEM HEOOXOIWMBIX JEHCTBHIA IPYrol CTOPOHOHM, OTKa3y OT
BBITIOJIHCHU A HG,Z[GﬁCTBI’ITGHBHOI‘O A0roeopa u T. II.

IOpucnukiuonHas ¢opma 3amuThl, B CBOIO OYepe/lb, OXBATHIBAET
CyAeOHBI U aIMUHUCTPATUBHBIA TOPSIIKH PEeaTH3alUU IPETYCMOTPEHHBIX
3aKOHOM Mep 3amuThl. [Ipu 3TOM 00ImuM sBiISeTCS CyIeOHBIM MOPAIOK,
TaKk Kak 3alluTa IIpaB B aJIMHUHHMCTPATUBHOM IIOPSAAKE OCYILIECTBIIACTCS
JUIIb B CIIy4asx, NPSAMO YKa3aHHBIX B 3aKOHE. AJMUHHUCTPAaTHUBHBIN
MOPSIAOK  3aIUTHl  O3HA4YaeT I10Jady BO3PaXCHUH Ha BKCIEPTHOE
3aKJIIOYEHHE B ANCIUIINMOHHYIO nanaTty [laTeHTHOro BegoMcTBa, a Takke
00>kaJoBaHUE peIIeHUI AMNEeUISIMOHHON nanaTsl B Beiciiyio maTeHTHYIO
nanaty. Kak yxxe ormeuanocs, Bo3pakeHHUEe MOKET ObITh MIOJIAHO B CBS3U
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C OTKa3oM B BblJJay€ TNATEHTa, BBIHECEHHBIM KakK IO pe3yjibTaTaM
dbopManbHOW SKCHEPTU3bl, TaK W 1O pe3yabTaTaM »JKCIEPTU3bl IO
cymectBy. Kpome Toro, AmnemisiiiMoHHas TMajaTa paccMaTpPUBAET
BO3p@XE€HHS  NPOTUB  BbIJAYM  IIATEHTa BBUJY  HECOOTBETCTBUS
OXpaHsIEeMOr0 O0BEKTa MPOMBINUICHHOH COOCTBEHHOCTH YCTaHOBJICHHBIM
3aKOHOM YCJIOBHUSIM MATEHTOCIOCOOHOCTH WM Haimuuus B ¢dopMmyle
M300peTeHus], TMOJIE3HOW MOJENH WM B COBOKYIMHOCTH CYIIECTBEHHBIX
MPU3HAKOB TPOMBILIUIEHHOTO O0pa3lia MPHU3HAKOB, OTCYTCTBOBABIIMX B
MEepBOHAYAJIbHBIX ~Marepuanax 3asBku. Jlo BBeneHus B JelcCTBHE
[Tonoxenus 00 AnemrsuuonHod mnanare Pocmarenta wu  Ilopsaka
paccMOTpeHHsl BO3paxkeHUW B ANeUIAUMOHHOM mnanare PocnarteHta
MPOJJIEH CPOK JAEHCTBUS YTBEpKICHHBIX npukazoMm ['ocrarenta CCCP ot
26 asrycra 1991 r. Ne 68 Ilonoxenuss o0 ANEIISIMOHHOM COBETE
nareHTHOM skcneptusbl npu ['ocnmatenre CCCP wu Ilopsaka momaum u
paccMOTpeHHsl kamo0 U BO3paXCHWH B ATCIISIIUOHHOM COBETE
MaTeHTHOMN AKCIIEePTU3bIl.

Bo3zpaxeHnne NOIKHO OTHOCUTHCS K OIJHOM 3asiBKE€ WA OJHOMY
MaTeHTy U COJAEpKaTh OOOCHOBAHHE HEMPABOMEPHOCTH OCMApPHUBAEMOTO
pelleHusl UM OCHOBAHUS ISl aHHYJIUpOBaHUA mnaTteHTa. K BO3paskeHUIO
MpUJIaraeTcsd JTOKYMEHT, MOATBEPKAAIOIIUN YIJIATy COOTBETCTBYIOIIEH
nouutuHel. [Ipu mponycke cpoka mojauv BO3PaKEHUS 3asBUTEIb MOMKET
XOJaTalCTBOBaTh O €ro  BOCCTAHOBJICHWH, TMOJATBEPAUB  HaJIU4yUe
YBOKUTENBHBIX MPUYMH U YIUIATUB  CIELUAJIbHYIO [OLUIMHY 32
BOCCTAHOBJIEHUE MPOIMYIIEHHOTO CPOKA.

-4, C. 15. 'ITuJI. 1993.Ne 3-7-142

ANeUISIMOHHON MaJIaTOM Ha3HAYaIOTCS SKCIEPT I BEIACHUS Jena
[0 BO3PAKEHHIO M KOJUIETHSI B COCTaBE HE MEHEe TpeX 4UJICHOB
ANEUIAIMOHHON TajaThl. YKa3aHHas KOJUJIETHS HU3Yy4aeT BO3PAKECHUE U
NpCACTABJICHHBIC MAaTCpUaibl U TOTOBUT OIIPCACIICHHUC AHGHHHL{HOHHOﬁ
najaThl MO0 O MPUHITHH BO3PAXKCHUS K paCCMOTPEHUIO MO0 00 OTKa3e B
INPUHATUM BO3PAXKEHMSI K PACCMOTPEHMIO. 3aMHTEPECOBaHHBIE JIMIIA
M3BEIAIOTCA O MECTe U BPEMEHHU 3acellaHMs KOJUIETHH HE TI03/IHEe YeM 3a
MECHAIL A0 AaThl 3aCCAaHNA.

Bospaxkenue Ha pemieHue 06 0TKa3e B Bblaue MaTE€HTa, IPUHATOE IO
pe3yabTataM (OpMaIbHOM IKCIIEPTHU3BI, PACCMATPUBACTCS B TEUCHHE JIBYX
MECSIIEB C JaThl NOCTYMJIEHHUS BO3paK€HUs B ANEIUIALMOHHYIO Tajary,
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BO3PAKCHUC IMPOTHUB PCHICHUA SKCICPTU3BLI IO CYHICCTBY — B TCUCHHC
YeThIPEX MECSIEB; BO3PAKEHHE NMPOTUB BBIIAYM TATEHTAa — B TEYCHHUE
meCTu MCCAILICB. Pemenue KOJIJIETUHU MMPUHHUMACTCA MMPpOCTbIM
OOJNIBIIMHCTBOM  TOJOCOB. B cilyuae paBeHCTBa TOJOCOB  TOJIOC
NpeaACCaAaTCIbCTBYIOMICTO Ha KOJUICTUH SABJIACTCA PCIIAIOIIUM.

I[To Bo3paxeHuto Ha penieHue (HOPMAIBHOW  DKCIEPTH3BI
AmemiaIMoHHas TajiaTa MOKET BBIHECTU pelleHHe 00 OTMEHE peIICHUS
JKCIEpPTH3bl JIMOO OT OTKa3e B YAOBIETBOpeHUH Bo3paxkenus. Ilo
BO3PAKCHUIO Ha PCHICHUC SKCICPTHU3LI M0 CYHICCTBY WJIN IMPOTHUB BbIAA4YU
naTeHTa ATNE/UISIUOHHAs TMajaTa MOXET MpHUHATh pemeHue o0
YAOBJICTBOPCHUH BO3paAXKCHHUA, O €ro OTKIIOHCHUU HWJIN 06 N3MCHCHHUU
pelIeHNs SKCIIEPTHU3HI MO CYILIECTBY.

Pemennss AmnemisnnOHHOW ManaThl MOTYT OBITh O0XaJIOBaHBI B
IECTUMECSAYHBIA CpOK B Bricmyro mareHTHyro nanaTty. B HacTosiiee
BpEMsS KOMIIETEHLHS W MOPANOK JEITENbHOCTH BpICclIe NaTeHTHON
najaTel He onpeseneHsl, a cama [lanara He cdhopMupoBaHa, Tak Kak 3aKOH
0 HEW elle He IPUHAT.

Bce ocrambHple TaTeHTHBIE W HW300peTaTEIbCKHE  CIOPHI
paccMaTrpuBaroTCs B CyACOHOM MOPSIKE, B TOM YHCIIe apOUTPAKHBIMU H
TPETEUCKUMU CylaMu B COOTBETCTBUHU C UX KOMIMETEHUHEN. B yacTHOCTH,
B CyJaxX pa3pemarTcs CIOpbl 00 aBTOPCTBE Ha M300pETEHHE, MOJE3HYIO
MOJIEIb u MIPOMBIIUICHHBIH oOpaszerr; 00 YCTaHOBJICHHH
nmaTeHTooONMaAaTens; O HapyIIeHWH WCKIIOYHUTEIBHOTO TMpaBa Ha
HCIIOIb30BaHUE OXPAHIEMOT0 OOBEKTa MPOMBINIICHHONH COOCTBEHHOCTH H
JIPYTUX HMYIIECTBEHHBIX MpaB IMAaTEHTOOONANaTeNs; O 3aKIIOYCHUU H
WCIIOTHEHUH JIMIICH3UOHHBIX JIOTOBOPOB; O TPaBE MPEXKICIOIb30BaHUS; O
BBIIUIATE  BO3HATPAXKICHHUS  aBTOpy paboTojareneM,; O  BBIIUIATE
KOMIIEHCAIMH, MpenyCMOTpeHHbIX [laTeHTHBIM 3aKkoHOM P®D, kpome cmopa
O KOMIIGHCAIIMM 33  HCIOJIh30BaHUE OOBEKTa  IPOMBINUICHHON
COOCTBEHHOCTH B HMHTEpecax HaIMOHAIBHOW 0€30MacHOCTH, KOTOPHIH B
coorBercTBUM ¢ 1. 4 cr. 13 IlarentHoro 3akona P® paccmarpuBaercs
Beicmie#t marentHodt mamaroi  (ct. 31 IlarentHoro 3akona Pd)-
VYka3aHHBI TEpeYeHb HE SBISIETCS HWCYEPNBIBAIOIIMM, U B CyAax
paccMaTpuBalOTCS JIFOOBIC JIPyrye CIOPHI, CBA3aHHBIE C TYOaHOW TpasB,
BBITCKAIONINX WX (PaKTa cO3JaHUsl pa3paOOTKH WU BBIJAHHOTO IMATEHTA,
KpOME CIIOpOB, OTHOCAIIMXCS K KOMIETCHIMH Brpicmeil maTteHTHON
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nanatel. PaccMoTpenne m300peTaTebCKUX M MAaTeHTHBIX CIIOPOB B CyAax
o01el FOPUCIUKITMY U B apOUTPAKHBIX Cy/IaX OCYIIECTBIISICTCS IO OOITUM
mpaBWwiIaM CyneOHON TPOIEAyphl, OTPaXCHHBIM COOTBETCTBEHHO B
I'paxxnancko-nponeccyanbaom konmekce PCOCP u B ApOurpaxHo-
npoueccyanbHoM kojekce P®. Crnopsl, nepenaBaeMble 10 PELICHUIO
CTOPOH B TPETEUCKUH CYJ, PEIIaloTCsl B COOTBETCTBHHM C PETJIAMEHTOM
naHHOTO Tpereiickoro cyna' CrocoObl 3amIMThl MpPaB W 3aKOHHBIX
WHTEpPECOB H300peTaTeNel W MaTeHTooOaaTeei moapa3AesisIioTCs Ha
IPa’KJaHCKO-TIPABOBBIE U YTOJIOBHO-TIPABOBBIE.

8 2. paxxOaHcKo-npaeoebie cnocobbl 3awumsi npas
aemopoe

I'paxxmancko-TIpaBOBbIE CIOCOOBI 3alIUTHI MPEACTABISIOT CO00
MPEeyCMOTPEHHbIE 3aKOHOM MEpbl MPUHYAMTEIBHOTO XapakTepa, ¢
MOMOIIIBI0  KOTOPBIX OCYIIECTBISAETCS BOCCTAHOBJICHHE (IPU3HAHUE)
HapyILICHHbIX IpaB M MHTEPECOB co3aareneil M300peTeHuid, MOJE3HbIX
MOJIeTIel W MPOMBIIIIIEHHBIX 00Pa3IoB, MIPeceueHUe HApYIICHUH, a TaKxke
MMYILECTBEHHOE BO3AeHCTBUME Ha Hapymurteneil. B camom IlatreHTHOM
3akoHe P® 3Tu Mepbl HE Ha3BaHbl, OJHAKO IIEPEUYECHb BO3MOKHBIX
CIOCOOO0B 3alTUTHI CYOBEKTUBHBIX IPAKIAHCKUX TIPaB COJAEPIKHUTCS B CT. 6
'K PCOCP (ct. 6 OcHOB rpaxkmaHckoro 3akoHojarenbctBa 1991r.). K
HUM, B YacCTHOCTH, OTHOCITCS TpeOoBaHMsS O NpHU3HAHUM IIpaBa, O
BOCCTAHOBJICHUU TOJIOKEHUS, CYIIECTBOBABIIETO O HApYLICHUsS MpaBa, O
MpeceyeHn  JIeHCTBUM, HAPYIIAIOUINX MPaBO WM CO3JAIOUINX YIPO3y €ro
HapYIICHUsI, O MPUCYKICHUN K HCIOJIHCHHIO OOS3aHHOCTH B HAType, O
B3bICKAHMM YOBITKOB WJIM HEYCTOMKHM U JAp. Bribop mnorepnesmum
KOHKpPETHOTO Crmoco0a 3aliMThl W3 4YHCIa BO3MOXKHBIX, Kak IIPaBHIIO,
MpEeIONpENeNIeH COAepKaHUEeM HapyIIEHHOIO TMpaBa M  XapaKTepoM
COBEPILIEHHOI'0 IpaBOHapyIIeHUsl. ECiu B KOHKPETHOM CUTyalluu UMEeTCs
BO3MOXXHOCTh  BOCIIOJIb30BAaThCS HECKOJBKUMHU CIIOCOOAMHU  3alllUTHI,
MOTEPIEBIINI caM M30HpaeT Ty Mepy MPUHYIUTEIHHOTO BO3ICHCTBUS Ha
HapyLIUTENS, KOTopas B OOJIbLICH CTENEHW OTBEYAET €ro MHTepecaMm WIIu
MOXKET OBITH JIerde peayin30BaHa Ha MpakThke. He HMCKIodaeTcs Takxke
OJIHOBPEMEHHAsl peann3alis HECKOJIbKUX CIIOCOOOB 3alIUThI, €CIIM OHHU HE
HCKIIIOYAIOT APYr Jpyra W 3allUUIalOT CaMOCTOSITENIbHbIE HWHTEPECHI
notepnesmiero. OdpaTuMcsi K BO3MOKHBIM HapyIICHUSIM OCHOBHBIX IpaB
pa3paboTIUKOB U CIIOCOOAM UX 3aIIHUTHI.
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[IpaBo  cozpmateneit  uM300peTeHUi, TONE3HBIX  MOAeNeH U
IIPOMBIIIICHHBIX 00pa3loB Ha M0jady 3asBKM Ha BbIAAYY NATEHTa MOXKET
OBITh HapyILIEHO JIOOBIM JIMIIOM, MPHUTS3AIOIIUM Ha MPUOOpPETEeHUE IpaB
naTeHToobsanarens 0e3 JAOCTATOYHBIX K TOMY OcCHOBaHMH. Tak, 3asBKa
MOXET OBITh MOJaHa JUIIOM, KOTOPOMY CTajl H3BECTEH TBOPYECKUI
3aMbIcel aBTOpa M KOTOpBIA BBIJAET €r0 3a COOCTBEHHYIO pPa3paboTKy.
HezaBucumo ot Toro, Korga oOHapyKeH JaHHBIA (aKT — 10 WIH YKe
[0CJI€ BBIAAYM MATEHTA, CPEICTBOM 3aIMTHI SIBJISETCS CYAEOHBIN UCK JTHO0
O TIPEeCeUYeHUM HE3aKOHHBIX JCWCTBUI JHIA, TNPETCHIYIOLUIEr0 Ha
[OJydeHHe TMaTeHTa, JU00 O MPU3HAHUU BBIJAHHOTO  IATEHTa
HeIeUCTBUTEIbHBIM.

Kak mpaBuito, momo0HbIe TpeOOBaHHUSI 3asBIISIFOTCS OJJHOBPEMEHHO C
MCKOM O IIPU3HAHUM TpaBa aBTOPCTBA Ha pa3pabOTKy, OJHAKO B MPUHIIHIIE
MOTYT 3asBISATBCI W CAaMOCTOSTENbHO. Hampumep, cmop MoOXKer
BO3HHKHYTh ~ MEXAY  aBTopoM  (coaBTOopamMu)  pa3paboOTKH W,
paboTomarereM, Kax/Iblii U3 KOTOPBIX MPETEHAYET Ha MpUoOpeTeHUE IpaB
naTeHroobnanarens. Tak, aBTOp MPEATIOKEHUs, ONUPAsiCh HA TO, YTO €ro
NpeUIOKEHUEe He TOAMagaeT TMOJ TOHSATHE CIY)KEOHOTO, 4YTO
paboTozareneM MPOIMYyIIEH CPOK Ha MOAaUy 3asBKH Ha MOJIy4eHHE MMaTeHTa
U T. J., MOKET JOOMBATHCS BBIIa4M TaTeHTa Ha cBoe uMs. CpelncTBoM
3alIUTHl SBIIETCS WCK O TPU3HAHWM TpaBa WIH, €CIH CIeA0BaTh
tepmuHoniorun I[larentHoro 3akona P®, wuck 00 yCTaHOBJICHUH
MaTeHTOO00Ia aTENS..

Hapymenune mnpaBa aBTOpcTBa BBIpaXKaeTcsi B  IPUCBOCHUU
pE3yNbTaTOB YYXKOTO TBOPYECKOTO TpyAa M TMOMBITKE BBIATH UX 32
COOCTBEHHYIO pa3paboTky. Yamie Bcero JaHHOE HapyIlIEHUE CBSA3aHO C
HapYIICHUSIMH JPYTUX TPaB, B YACTHOCTH TpaBa Ha MOJyYeHUE MATCHTA,
mpaBa Ha BO3HArpaXkJI€HWE 3a HCIOJIb30BaHUE pa3pabOTKM U T. TII.,
MOCKOJIbKY, KaK y>K€ OTMEualoch, Ha IpaBe aBTOPCTBAa Oa3HPYyIOTCS BCe
npyrue mpaBa pa3paboTuukoB. OpHAaKo UWHOTAA TMpaBO aBTOPCTBA
HapymaeTcs B YUCTOM BHJe. Ha mpakTuke 3TO yale BCero MpoOUCXOIHUT B
TeX Ciydasx, Korja u300peTeHue, nojae3Has MOJeNb WA MPOMBIIUICHHbIH
o0paser; co3/laloTcsi B COABTOpCTBE. VICKIIOYEeHHE M3 4YMClIa COAaBTOPOB
JIUL, MPUHUMABIINX TBOPYECKOE ydyacTue B paboTe HaJl COOTBETCTBYIOIIUM
00BEKTOM, Tojaya 3asBKH OT CBOETO MMEHH JIMIIb OAHUM U3 COABTOPOB,
BKJIIOUEHHE B COCTaB COABTOPOB JIMI[, KOTOpbIE€ OKAa3bIBAIM JIMIIb
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TEXHUYECKOE COJNCHCTBHE B paboTe, SBISIIOTCS HauOolee THIHYHBIMH
BUJIAMH HapYyIICHHI MTPpaBa aBTOPCTBA.

['paxxnancko-npaBoBas 3aImuTa paccMaTpuBaeMoro npasa
OCYILIECTBJISICTCS MyTEM 3asBJICHHUS UCKAa O MPU3HAHWMU IpaBa aBTOPCTBA
mu00, HANpPOTHUB, UCKa OO0 WCKIIOYCHHHM KOHKPETHBIX JUI[ M3 YHUCIA
coaBropoB. Hampumep, P., K. u C., monydnB oxpaHHBIi JOKYMEHT Ha
nzobperenue <« Ipucrnocobnenne s CcheMa IOYATKOB C BEPETEH
NPSAIUIBHOM MAaIIUHBI», TPOJOJDKUAIN PpabOTy MO COBEPIICHCTBOBAHUIO
KOHCTpYKIMU. OJJHAKO HA YCOBEPIIEHCTBOBAHHYIO KOHCTpYKIHIO C. mojan
3asBKy TOJBKO OT CBOEr0 MMEHHM W TMOJYYWJI OXPAHHBIM JOKYMEHT Ha
JOTIOTHUTEIbHOE M300pereHue. B cBs3u ¢ »tum P. u K. mpenwbsBunu x
HEMYy UCK 0 coaBTopcTBe. CBOE TpeOOBaHWE OHHM MOTHBHUPOBAIMA TE€M, UYTO
YCOBEpIICHCTBOBAHUE Pa3pa0OTaHO COBMECTHBIMU YCHIIHMSIMH BCEX TpeEX
pa3paboTunKoB. B acTHOCTH, OHU JOKA3bIBAJIM, YTO UMH CMOHTHPOBAHBI
Ha PYKOSTKAaxX pblYyard, OJUH U3 KOTOPBIX B3aUMOJECUCTBYET C IJIACTHUHOM,
I7Ie YKPEIUIeH 31acTHaHbIi yrop. CoBMeCTHasi TBOpUEcKasi paboTa UCTIIOB
W OTBETYMKAa OblIa TOATBEPXKICHA TaKKe 3aKIIOYCHHEM CyneOHO-
TeXHUYECKON skcmeptu3bl. OOmacTHOM cyxa, ycranoBuB, 4yto P. um K.
NPUHUMAIIA  TBOPYECKOE ydacTue B pa3pabOTKe AOIMOJHUTEIBHOTO
M300pEeTEHUsI ¢ €ro MPU3HAKaMH, MEePEUYHCICHHBIMA B (hOpMYyJie, HCKOBBIC
TpeboBaHus yaoBieTBopuil.

[IpaBo Ha aBTOpCKOE WUMSI MOKET OBITH HApYIICHO MPEXKIE BCEro
nyTeM  HeyKa3aHus UMEHH JIeHCTBUTENBHOTO  pa3zpaboTuMka B
OIyOJIMKOBaHHBIX CBEACHHUSAX O 3asBKE HAa HM300pETEHHE, CBEICHHSX O
BBIAHHOM TMATE€HTe, B JPYrHuX O(DHUIHAIBHBIX H HEO(PUIHAIBHBIX
MyOJIMKANUsAX, B KOTOPBIX TOBOPHUTCS O CO3JaHHOHN pa3paborke. Ecmm
aBTOpP, HA0OOPOT, OTKA3aJiCs OBITh YIMOMSHYTHIM B KadeCTBE TAKOBOTO B
MyOJIMKYEeMBIX CBEJICHUSAX O 3asBKE, HApYyIICHHEM OyIeT MyOJauKamus ero
uMeHu. Hakowner, mpaBo Ha UM MOXET OBITh HAPYHIEHO IIyTEM
WCKa)XCHUS ACWCTBUTEIHLHOTO UMEeHH aBTopa. CriocoO0M 3aIluThI IpaBa Ha
uUMs sBIseTcs TpeOOBaHME O BOCCTAHOBICHHM HApYIIEHHOTO IpaBa, B
YaCTHOCTH O BHECEHUH MCIIPABIICHUI B CHIEIAHHYIO ITyOIHKAIIHIO.

B Ttex cnywasx, korga B COOTBETCTBMM C 3aKOHOM IIpaBO Ha
MOJIyueHUE TAaTeHTa MPUHAJICKUT HE CO3JaTeNi0 pa3paboTKH, a
paboToaTento, MocieTHU 00s3aH BBITIATUTH aBTOPY BO3HATPaXKICHUE 32
UCIOJIb30BaHNE Pa3padOTKH B pa3Mepe M Ha YCIOBHUSX, OMpPEIEICHHBIX
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coryalieHueM cTtopoH. Ha oOcHOBE coryameHusi CTOpPOH OIpEAeseTcs
TaKXKe pa3Mep KOMIEHCAllUd 3a HCIOJIb30BaHUE pPa3paboTKu B
COOCTBEHHOM NPOM3BOJICTBE, KOTOPYIO paboTomarenb 00sf3aH BBILIATUTH
aBTOpPY pa3pabOTKH, MOJTYYUBIIEMY MATCHT B COOTBETCTBHM C M. 2 CT. 8
ITarenTHOro 3akona P®. Ecnu cTOPOHBI HE MOTYT IIPUMTH K COIVIALLIEHUIO
WK paboToAaTeNb OTKA3bIBAETCS OT €r0 3aKJIIOUEHMS JINOO HE BBINOIHSET
yCJIOBUSA O3TOTO COTJIALICHHWs, aBTOp BIpaBe OOpaTUThCI B CyAd C
TpeOOBaHUEM O MOHYKACHUU PabOTOJATENs K BBINOJIHEHHIO JISKAIUX Ha
HeM obOs3aHHOCTEl. CyJ1 CBOUM

" Cm.; Cxkpunko B. Oxpana npaeé uzobpemameneti u payuonaiuzamopos. M-, 1981.C.
67—68.

pelICHHEM OIpenesieT pa3Mep, MOPAIOK U CPOKM  BBIILIATHI
BO3ZHArpaXJACHUsI UM KOMIICHCALIUU C y4eTOM TeX TapaHTUid, KOTOphIe
ycraHosiensl 1. 1, 3, 5cr. 323akona CCCP «O06 uzobperenusix 8 CCCP»
nu n 1, 3 cr. 22 3akona CCCP «O mnpoMbIIUIEHHBIX 0OOpa3max»»,
neiictByromuMu  Ha Tepputopun Poccuiickoit @enepauuu. Kak yxe
OTMEYAJIOCh, 332  HECBOEBPEMEHHYIO  BBIILJIATY  BO3HATPAKICHUS
NaTeHTO00J1a/1aTeNlb, BUHOBHBIA B ATOM, YIUIAUMBAET aBTOPY 3a KaXKIbIH
JIeHb TTPOCpPOoUKH TieHto B pasmepe 0,04mporieHTa CyMMBbl, MPUYUTAIOMICHCS
K BBIILJIATE.

8 3. paxxOaHcKo-npaeoebie cnocobbl 3awumsi npas
nameHmoobnadameneu

B coorBerctBum co cr. 14 IlarentHoro 3axkoHa P® mo6oe
bu3MYecKoe WM IOPUANYECKOE JIMIIO, HCIOJB3YyIOIIee H300pEeTeHHE,
MOJIE3HYI0 MOJIeNIb WM TMPOMBIIUICHHBI  0o0pasern, 3aluIileHHBIC
MaTeHTOM, B TPOTHBOPEYUH C HACTOSIIUM 3aKOHOM, CUHUTACTCS
HapYIIUTETIEM [aTeHTa. KoHnkperHbie BHUIBI HapYIICHUA
HCKJIFOYMTEIIBHOTO TpaBa IMaTeHTooOManaTenss ykazanel B 1. 3 cr. 10
[TareHTHOrO 3aKOHAa W BKJIIOYAIOT B ce€0d HECAHKIIMOHWPOBAHHOE
W3TOTOBJICHHE, IPUMEHEHHE, BBIBO3, IIPEIJIOKEHUE K MIPOJAXKE, MPOJIAXKY U
WHOE BBEJICHHE B XO3SHUCTBEHHBIH 00OPOT WM XPAaHEHHE C 3TOW IEIBIO
MPOJYKTa, COAEPIKAIIETO 3alaTeHTOBAHHOE M300pETeHUE, TMOJIE3HYIO
MOJICNIb, TPOMBIIIICHHBI 00paser, a TakKe MPUMEHEHHE CIoco0a,
OXPaHsIeMOro MaTeHTOM Ha H300peTeHHE, UM BBEJACHHUE B XO3SIICTBEHHBIN
o0opoT MO0 XpaHEHWE C OTOW MENbI0 NPOAYKTa, H3TOTOBIECHHOTO
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HEMOCPEACTBEHHO CIIOCOOOM, OXpaHsSEMBbIM TMAaTEHTOM Ha H300peTeHHE.
[TockonbKy  comepkaHHE TIEPEUUCIICHHBIX  BUAOB  HCIOJIH30BAHUS
3aIaTeHTOBAaHHBIX OOBEKTOB YK€ PACCMATPUBAIOCH MPU XAPAKTEPUCTUKE
mpaB TaTEHTOOOJaAaTeNs, HET HEOOXOJAMMOCTH eIe pa3 Ha JSTOM
OCTaHaBJIMBATLCHA. HO,Z[‘-IepKHeM TOJBKO, YTO B 3akoHe Ha3BaHbI JIHIIL
HanOoJiee THUNUYHBIC BUABl HaApYIICHWH TMpaB MaTEHTOOOJAaaTels,
KOTOPbBIMU HE HUCUYCPIIBIBAIOTCSA BCEC BO3MOXHBbBIC cirydan
HECAaHKIIMOHMPOBAHHOTO  BBEJICHHS B  XO3SIMCTBEHHBIH  00OpOT
3armaTeHTOBaHHBIX pPa3paboOToK.

C TOuKM 3peHHs HPUHATOrO BO MHOTUX CTpaHax IOJApa3/eieHUs
HapyIIeHWH TAaTEeHTHbIX TpaB Ha TMpsAMbIE U KOCBEHHBIE BCE
NIEPEUYMCICHHbIE BBIIIE HApYIIEHUs OTHOCATCA K YHCIY HPAMBIX
HapyleHud. B pOCCHUICKOM IIaTEHTHOM 3aKOHOJATEIbCTBE HHUYErO HE
TOBOPUTCSI O TOM, 00pa3yeT JIM KOCBEHHOE HApYLIEHHE BTOPKEHHE B
UCKJIIOUUTENbHYI0 cepy maTeHTooONafarens, HalmpuMep IOCTaBKa
KOMIUIEKTYIOIUX HW3JEIUI WM MaTepuasioB, IpeJHa3HAUYEHHBIX Ui
M3TOTOBJICHHS MJTM HCIIOJIb30BAaHMs 3alaTeHTOBAaHHOTO 0oOBbekTa. OJHaKo
UCXO/S M3 CMBICJIA 3aKOHA, MOYKHO CJENIaTh BBIBOJ], YTO HAPYLICHUSIMHU
NATeHTHBIX IpaB JOJDKHBI NPU3HABATBHCS JIOObIE ICWCTBUS, HWMEIOIINE
IOpsIMOMl WJIM KOCBEHHOM LI€JbI0 HECAHKIIMOHMPOBAHHOE BBEJIECHUE B
XO3SICTBEHHBIN 000POT OXpaHAEMBIX OOBEKTOB.

[IpaBa maTeHnToOOMaMaTENICl MOTYT OBITH HApYIIECHBI KaK B paMKax
3aKJIIOYEHHBIX MMH JIMLEH3UOHHBIX JIOTOBOPOB, TaK W BHE JIOTOBOPOB.
Hapymenue 5nuIleH3MOHHOTO JOTOBOpa MOXKET COCTOSITh B BBIXOJE
TUIEH3MAaTa 3a MPEIeNbl MPEAOCTaBICHHBIX €My 10 JOTOBOPY MpaB J1b0 B
HEBBINIOJHECHUN WM HEHAJIC)KAIleM BBIIIOJHCHUM JISKAIIUX Ha HEM
00s13aHHOCTEH. Crioco05bI 3aIUTHI, KOTOPBIMU pacroJiaraet
naTeHrooOmanarens  (IMIEH3Wap), OOBIYHO  ONPEACISIOTCS  CaMHUM
JOTOBOPOM WJIM BBITEKAIOT W3 OOMIMX TMOJOXKCHHH TPa)kIaHCKOTO
3aKOHOIATEILCTBA. Kaxk MPaBUIIO, JINICH3NOHHBIN JIOTOBOP
MpPEAYyCMAaTPUBAET BO3MOXXHOCTb TPUMEHEHHS K HapYyLIUTETI0 TaKUX
CaHKIIMM, KaK B3bICKAHWE HEYCTOMKH M BO3MEIICHHE YOBITKOB, a TaKKe
JIOCPOYHOE PACTOPKEHHUE JI0rOBOpa B OJJHOCTOPOHHEM mopsiake. Pazmep u
BHJI HEYCTOWKH, B YaCTHOCTH €€ COOTHOIICHHWE ¢ YOBITKaMH,
YCTaHABIIMBAIOTCS CAMHMH  CTOpOHaMu. Ecim  0coObIX  CaHKIIHH,
NMPUMEHSAEMBIX K BHHOBHOM CTOPOHE, JIMIEH3UOHHBIA JOTOBOp HE
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MpelycMaTpuBaeT, NaTeHTO00Ia1aTenb, ONMUPasICh Ha OOIIErpakIaHCKUe
NpaBUja, MOXET TpeOOBaTh JIMIIb BO3MEIICHUS TNPUYNHEHHBIX €My
YOBITKOB.

BHenoroBopHoe HapylleHHE MaTEHTHBIX IMpPaB HUMEET MEeCTO MpH
M000M  HECaHKLIMOHMPOBAHHOM  HMCIOJb30BaHUM  3aNaTEHTOBAHHOU
pa3paboTKu TPETbUMHU JIMIIAMHU, KPOME YCTAHOBJICHHBIX 3aKOHOM CIIy4aeB
CBOOOTHOT'O HMCIIOJIb30BaHMS UY)KUX OXpaHAEMBIX 00beKTOB. O0sS3aHHOCTH
JoKa3piBaHMs ~ (akTa ~ HapylleHHsl ~— [aTeHTa  Bo3Jaraercs  Ha
naTeHroobnanarens.  Pemaromee  3HayeHWEe NPU OTOM  MMEIOT
YCTaHOBJICHHE YETKUX TPAHUIl JEHCTBUS MAaTEHTa U JI0OKA3aTeIbCTBO TOTO,
YTO OHU HApyIIEHBbl KOHKPETHBIM OTBETYMKOM. Kak yke HEOJHOKpaTHO
YKa3bIBAJIOCh, 00bEM IpaB MaTeHTOOOIaaaTeNs onpenensercs hopmyoi
n3o0pereHus: (MOJIE3HOW MOJIETHM) WM COBOKYITHOCTBIO CYIIECTBEHHBIX
MIPU3HAKOB MPOMBIIIJIEHHOTO 00pa3iia, 0ToOpaxeHHbIX Ha (ororpadusx
u3genus (Makera, pucyHka). IlareHTHble TpaBa Ha HM300peTEHHE
(mone3nyro Momenp) OymyT, B YaCTHOCTH, HApYIICHHBIMH, €CIH B
M3TOTOBJICHHOM TMPOAYKTE WM MPUMEHEHHOM CIIOCO0€ HCMOIb30BaH
KOKIbI MpU3HAK H300peTeHHs (IOJE3HONM MOJEIH), BKIIOYCHHBIH B
HE3aBUCHUMBII IYHKT (OpPMYJIbI, WIM MpPHU3HAK, SKBUBAJCHTHBIA €My.
Hanuuue B 00beKTe TEXHUKU WM TEXHOJIOTUU MPU3HAKOB, COJEPKAIINXCS
B 3aBHCUMBIX NyHKTaXx (OpMynbl, JUIsI YCTaHOBJIEHHUs  (akra
UCIOJIb30BaHUA Pa3pabOTKU 3HAUECHUSI HE UMEET.

Hepenko HapymuTenu MaTeHTHBIX MPAaB, JKellasd 3aMacKUpPOBATh CBOU
MPOTHBOINPABHBIC JICHCTBHSI, BHOCSIT HEKOTOPHIC BHEIIHHEC H3MEHEHUS B
3aUMCTBOBAHHBIC OGTJGKTBI, B YaCTHOCTU MPOU3ZBOAAT 3aMCHY OJHUX
NPU3HAKOB ApyruMu. Eciii Takas 3aMeHa He TIPUBHOCHT B OOBEKT TEXHUKH
HUYCro CyHI€CTBCHHO HOBOI'0O, B YaCTHOCTU HC U3MCHACT JOCTUTACMOI'0
pe3yiabTaTa, 95TO He TMPEMATCTBYEeT MNPU3HAHWIO TATEHTHBIX IPaB
HapyYUICHHBIMHU. I[HH YACHCHUA BOIIpoCa O TOM, MOT'YT JIM 3aMCHCHHBIC
NPU3HAKA CYMTATBCS OKBUBAJICHTHBIMH, HEPEIKO TpeOyeTcs aHaiu3
ONMMCAaHMs KaK MCTOYHHMKA JUISI TOJKOBaHHUA (HOpMyJbl H300peTeHus
(mone3Ho# MoIENN).

Ecin daxt HapyIICHUs NATEHTHBIX paB JI0Ka3aH,
aTeHTo00IaAaTeNh BIIpaBe MIPUMEHUTH K HapyILIUTEIIO
IIPEyCMOTPEHHBIE 3aKOHOM I'PA’KJAaHCKO-IIPaBOBBIE CAHKILUU WX, YTO TO
K€ caMo€, BOCIIOJIb30BAThCS TEM MM HMHBIM CIIOCOOOM 3alllUThl CBOMX
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HapyImIEHHBIX  MpaB. BbIOOp  KOHKpETHOro  crmocoba  3alluThl
OCYIIECTBIISICTCS ~ IOTEPIEBIIMM,  OJHAKO, Kak  IPaBWIoO,  OH
NPEJONPEeNeTCs] BHJIOM M TOCIEACTBUSMH CaMOr0 HAapyIICHUS.
[IpexycMOTpeHHBIE 3aKOHOM TPaKAaHCKO-TIPABOBBIE CHOCOOBI 3aIHUTHI
NATeHTHBIX NPaB TaKXKe HEOAHOPOAHBI. B Teopuu rpa)kaaHcKoro mpasa
OHU TIOZIPA3JENIAIOTCSI HA MEPHl TPaKIAaHCKO-TIPABOBOW 3aIIUTHI U MEPHI
IpakJaHCKO-TIPaBOBOM OTBETCTBEHHOCTH. Ecin mis peanm3anuul mepBbIX
JOCTaTOYHO JIMIIb caMoro (akTa HApyIICHHWs TMAaTCHTHBIX IpaB, TO JUIA
HCTOJIb30BaHUS BTOPBIX TpeOyeTcs psii YCIOBMi, B YaCTHOCTU HAJIMYHE
IPOTHUBONPABHOCTH, Bpeda, MPUYMHHONW CBSI3M MEXIy JICHCTBUSIMHU
HapyIIUTeNnss M HACTYMHMBIIMMH MOCICICTBUSMM, a TaKXKe BUHBI
HapyIIATES.

CaMbIM pacmpoCTpaHEHHBIM CIIOCOOOM 3alllUTHl MATEHTHBIX MpaB
SBIISIETCS TpeOOBaHME MaTeHTOOOIagaTeNs O MPEeKpaleHHH HapylieHus. B
YAaCTHOCTH, pEIICHHEM CyJa HApyLUIUTEII0 MOXeT OBITh INpeArnrcaHo
MPEKPaTHTh HE3aKOHHOE M3TOTOBIICHHE 3allaTEeHTOBAHHOTO MPOAYKTA WA
MPOM3BOJICTBA MPOJAYKTA 3alaTCHTOBAHHBIM CIOCOOOM. YKa3aHHBIC
JENUCTBUS TIPU3HAIOTCS KOHTpPaaKTHBIMU U SIBJSIOTCS Haubosiee TpyobIM
HapylIeHHEeM NaTeHTHBIX 1mpaB. MXx coBepumieHue 0€3  CaHKIMU
MaTeHTO00JIAIaTelIsI BO BCEX CIyYasx, KpOME MPSIMO YKa3aHHBIX B 3aKOHE,
oOpa3yeT HapylleHHE MATCHTHBIX TpaB, XOTS Obl Jake MPOU3BEIACHHBIN
MPOAYKT ¥ HE MOCTYIHJI Ha PHIHOK. [10 TpeOOBaHWIO MaTEHTOOOIaaaTels
JOJDKHBI OBITH HEMEIJICHHO NpEeKpamieHbl W JIo0ble JIpyrue IecTBus,
NPEJCTABISAIONIMEe  COOOH  HECAaHKIIMOHMPOBAHHOE  BTOP)KEHHE B
UCKJIIOUUTENbHYI0 cepy maTeHToobnanaTelns, B 4acTHOCTH peKjama U
MpojaXka 3alaTeHTOBAHHBIX W3JIENUi, MX BBO3 Ha TeppuTopuio Poccun n
T.1.

C TOYKM 3peHHs IOPUIIMYECKON CYIIHOCTH paccMaTpuBaeMast
CaHKLUS SBIETCA MEPOM IPAKIAHCKO-IIPAaBOBOM 3allUTHI, a HE MEPOU
OTBETCTBEHHOCTHU. [103TOMY OHa B paBHOH Mepe MOXKET ObITh MPUMEHEHA
KaK K BUHOBHBIM, TaK U K HEBUHOBHBIM HapyLINUTEISIM NATEHTHBIX IIPaB.
Jns ee peanu3aluy BakeH JMIIb caM (DaKT HApYLIEHUs JIATEHTHOH
MoHomoiuu. Hampumep, mareHTooOnagareabr  MOXET  TpeOOBaTh
IMPEKPALECHUs] NPUMEHEHHs WIN MPOJAXH NPOAYKTa, 3aIUIICHHOIO
[IaTEHTOM, M OT TOTO JIMIIA, KOTOPBIM MCIONb30Ball €ro, HE 3Has, 4TO
IPOAYKT OBUI BBEAEH B XO3AHCTBEHHBIM OOOpPOT € HapylleHHEM IpaB
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nateHroobnanarens. I[lpy  3ToM  11000€  HECAHKIIMOHMPOBAHHOE
HCIIOJIb30BaHUE 3allaTeHTOBAaHHOM  pa3paboTku IIPEAIIoIaracTcs
HE3aKOHHbIM. JInmo, wucnomib3yromee pa3paboTKy M OTpULAIONIEe
HapylLICHHE NAaTCHTHBIX IIpaB, JOJDKHO J0Ka3aTh NPaBOMEPHOCTH CBOMX
nencteui. Hanmpumep, 0HO MOKET CCBIIATHCS HA TO, YTO 3aIIaTEHTOBAHHOE
CPEACTBO MPUMEHSIIOCh UM IIPU UPE3BBIYAWHON CUTyaluu J1MOO0 B JIMYHBIX
nensx 0e3 momyyenus goxonaa. [Ipy HeOKa3aHHOCTH 3TUX U MOJTOOHBIX UM
OOCTOATENBCTB JIUIO MPU3HACTCA HApYyLIMTEIEM U JOJDKHO IPEKpPaTUTh
HE3aKOHHOE HCIOJIb30BaHNE 3alIaTeHTOBAHHON Pa3paboTKH.

Jpyrum croco6oM 3amuThl HAPYIICHHBIX HaTEHTHBIX MPaB SBISETCS
TpeOOBaHHE O BO3MEIICHUH YOBITKOB. B COOTBETCTBHHM C TpaskAaHCKUM
3aKOHO/IAaTEeILCTBOM o7 yOBITKAMH ~ pa3syMEIOTCs  PacXojbl,
NPOM3BEJCHHBIC JIMIOM, INPAaBO KOTOPOTO HAapyIIeHO, yTpara WIH
HOBPEXICHHE ero NMYyIIecTBa (pealibHbIH yIiep0), a TakKe HEMOTydeHHbBIE
J0XOJbI, KOTOpPBIC 3TO JIMIO IOJYYHJIO OBl TPU OOBIYHBIX YCIOBHUSX
obopora, ecnu ObI €ro mpaBo He OBLIO HapylreHO (YIyIIEHHAs BBITO/A).
3aKperICHHbI 3aKOHOM MPUHIIMIT TIOJIHOTO BO3MELICHUS Bpe/ia ACHCTBYET
M B OTHOIICHWM HapymeHHBIX MpaB maTeHTooOmamarens. B
paccMaTpuBaeMoOi 00JacTH YOBITKM MATEHTOOOJaJaTeNs dYalle BCEro
BBIpaXKatoTCsl B (hOpMe YMYIIEHHOH BBITOABI, YTO MOXKET OBITH CBS3aHO C
COKpalleHueM O0BEMOB IPOW3BOJCTBA M PEANM3allH 3allaTeHTOBAHHON
NPOXYKINH, BBIHY)KICHHBIM TMIOHIDKEHMEM IIeH W T. 1. B 3agauy
naTeHTooONaiaTeNsl BXOAUT OOOCHOBaHHME pa3Mepa HEMOJyYEeHHBIX
J0XO/OB M JO0KA3aTEIbCTBO NPHYMHHOW CBSI3M YIYIIEHHOH BBITOJIBI C
JCUCTBHSAMU HAPYIIHTEIIS.

HempeMeHHBIM ~ yCIIOBHEM  NPUCYXKICHHS  HApyImMTENs K
BO3MEILEHHUIO YOBITKOB SIBJISAETCS ero BUHA- dopMa BUHBI HAPYIIUTENS IS
IPaKAaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH 3HAUCHHS HE MMEET U MOXKET
BBIPA)XaThCsl KaK B €0 YMBICIE Ha HapyIICHHE YY)KUX MAaTEHTHBIX MpaB,
TaK ¥ B HEOCTOPO)KHOM HapyIIeHUH rnaTeHTa. [Ipu 3ToM BuHA HapymmTens
npestomupyercsi. Eciiu oH cMOXXeT J0Ka3aTh CBOIO HEBHMHOBHOCTH, €TI0
MOXHO 3aCTaBUTh JHMIIb IMPEKPATUTh HApYyIICHWE, HO C HETO HeNb3s
B3bICKaTh KaKue-T1100 YOBITKH.

Hapsiny c BO3MEIICHHEM MMYILIECTBEHHOTO Bpena
MaTEeHTOOOMaAaTeIhb MOXKET 3asBUTh TPEOOBAaHUE O BO3MEIICHUU €MY
MopaibHOro Bpefa. OCHOBaHHMEM TaKOTO MCKa MOTYT ObITh HaHECEHUE



Tamenmnoe npaso - A.II. Cepzees 216

Bpela KOMMEpPYECKOM pelyTaluy MaTeHTOOONaaaTeNs, MepeKuBaHus B
CBSI3U C CyJIEOHBIM MPOLECCOM U T. II. MopasbHbIil Bpel BO3MEIAeTCs B
JICHeKHOM WJIM WHOW MaTepualibHOW (opMe U B pa3mepe, onpeaeasieMoM
CyIOM, HE3aBHCHUMO OT IOJUIEKAIIEr0 BO3MEIIECHUIO HMMYIIECTBEHHOTO
Bpena.

Kak yxe ormeuanocsk. [larenTHbIi 3ak0oH PD, K coxaneHuto, npsiMo
HE TIPeIyCMaTPUBAET BO3MOXKHOCTH apecTa, KOH(DHUCKAIINHA, YHHUTOKEHUS
WU TIepelayyl MOTepIeBIIeMy KOHTpa(aKTHBIX TOBapOB MO TPEOOBAHUIO
naTeHTooOnanarens unu cyna. [Ipeacrapnsercs, OIHAKO, YTO yXke ceidac,
JI0 BHECEHHUS COOTBETCTBYIOIIMX HW3MEHEHUW B I[laTeHTHBIA 3aKOH,
NENCTBYIOIIEE 3aKOHOIATEILCTBO HE MCKIIIOYAET MPUMEHEHUS! HEKOTOPbIX
W3 OTUX MEpP B paMKax pealn3alud JIpPYrux MNpeayCMOTPEHHBIX
rpaXJIaHCKUM W NATEHTHBIM  3aKOHOJATEIbCTBOM  caHkuuii. Tak,
HarpuMep, apecT KOHTPa(akTHBIX TOBAPOB MOXKET OBITh IMPOU3BEICH
CyZIOM Kak Mmepa 1o obecrneueHuo nokasatenbct (ct. 57 I'TIK PCDCP).
Pemenue o mepemade moTeprieBIieMy KOHTpa(aKTHBIX TOBAapPOB MOMKET
OBITh MPUHATO B CBSI3U C MPUCYKICHUEM B €T0 IMOJIb3y KOMIICHCAIIMH 32
MPUYUHEHHBIN BpE U T. 1.

IIpuMeHeHHEe TIpaKJAHCKO-IIPAaBOBBIX CAaHKIUM 32 HapyLICHUE
MAaTEHTHBIX IIPaB BO3MOXKHO B MpeJienax O0Iero cpoka NUCKOBOW JaBHOCTH,
T.. B TEUEHHE TpeX JET CO JHA, KOTJa MaTeHTooOJanaTeNb y3Hal WX
JOJKEeH ObUI y3HAaTh O HapylleHUM cBoero mpasa. Mck 3asBisercs B
COOTBETCTBUH C OOLIMMH IPaBUIAMHU MOACYAHOCTU IO MECTY >KUTEIbCTBA
OTBETYMKA WJIM MECTy HAaXOXKIEHUS OpraHa WiIM HUMYIIECTBa
topuaundeckoro nuia (cr. 117T'TIK PCDOCP).

Haubonee pacnpocTpaHEHHBIM CIIOCOOOM  3alllUTHl  OTBETUHKA
ABJIAETCA BCTPEYHBI HCK O NPU3HAHMM IATEHTAa HENCHCTBUTEIBHBIM.
Kpome Toro, oTBETUMK MOXET CChUIAThCS Ha MMEIOIEEcs y HEro mpaBo
IIPEKIAEIIONB30BaHUS UM CBOIO YIPABOMOYEHHOCTb HA HCIIOJI30BAHUE
3alaTeHTOBAaHHOM  pa3pabOTKM B CHJIY YCTAHOBJIEHHBIX 3aKOHOM
orpaHu4eHuil U3 chepbl MaTEHTHON MOHOMOJIHH.
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8 4. YeosoeHo-npaesoeasi omeemcmeeHHOCMb 3a HapyWeHUsl
npae aemopoe u nameHmoobnadameneu

Hapsny ¢ rpaxmaHCKO-IpaBOBBIMH  CAaHKUIMUSIMHU  POCCUHCKOE
3aKOHOJATEIILCTBO MpeayCMaTPUBAET YTOJIOBHO-TIPABOBYIO
OTBETCTBEHHOCTh 3a HEKOTOpHIE HApyIICHUS TpaB wu3o0peraTenei u
narenroodagareneii. Tak, B coorBerctBud ¢ 4. 2 ¢r. 114 YK PCOCP
YUCIy  YrOJIOBHO-TIPABOBBIX  HApYUIEHWH  OTHECEHbl  HE3aKOHHOE
pasrialieHne CYIHOCTH W300peTeHHs [0 IMoJayd Ha HEro 3asBKH,
MIPUCBOEHHE aBTOPCTBAa HA M300PETCHHE W TMOHYKJEHHUE K COABTOPCTRBY.
Hukakue npyrue neiicTBusi, KacaroIUecs UHBIX 00bEKTOB MPOMBIILIICHHON
cOOCTBEHHOCTH, COCTaBa MPECTYIUICHUS HE 00pa3yloT BBUAY TOTO, YTO B
YTOJIOBHOM rpaBe HOPMBI HE MOJIJIEKAT HUKaKOMY
pacpOCTPAHUTEIIBHOMY TOJIKOBAHHIO WJIM MNPUMEHEHHIO IO AHAJIOTHU.
OueBugHo, yTo YronoBHbIN kogekc PCOCP B 3TOM cMBbICe HYKAETCA B
COBEpIICHCTBOBAHMH, TaK KaK B 3allIUTE HYXIAIOTCA HE TOJBKO CO3AaTEIHN
M300peTeHui, HO U Pa3padOTUYMKU TOJIE3HBIX MOJIENECH U TMPOMBIIUICHHBIX
00pa3Ios.

[Ton pasrmamieHueM CYIIHOCTH M300peTeHus 10 IMOJaYd Ha HEro
3asiBKM TIOHUMAIOTCS JI0ObIE JIEHCTBUS, CBSI3aHHBIE C PACIpPOCTPaHEHUEM
cBeleHU 00 W300peTeHnHu, KOTOpble MOTYT MHpPHUBECTH K YTpaTe UM
nateHTocrnocooHoctu.  [lockonbky — ykasaHHble — JEWCTBHUS ~ MOTYT
3aTparuBaTh Kak WHTEPEChl aBTOPOB, TaK W WHTEPECHl MOTEHIMAIBHBIX
naTeHToobIaaaresne, paccMaTpuBaeMblii COCTaB  TEOPETUYECKHU
OrpaXkJ1aeT KaKk U300peTaTeibCcKue, TaKk U MaTCHTHBIE IpaBa.

[IpucBoeHHE aBTOpCTBA O3HAYAET, YTO JIAIO, HE NPUHHUMABIICE
TBOPUYECKOTO y4acTHs B paboTe HaJ H300pEeTeHUEM, BBIAET ce0sl 32 aBTOpa
pa3paboTKH, CIETaHHOW APYTUM JHUIIOM. HakoHel, o NpuHYXISHHEM K
COAaBTOPCTBY TOJpPa3yMEBaeTCs yrpo3a COBEPIIUTH  OIpPEICICHHBIE
nevictBus (BO3IEPXKAThCsS OT ONPEAEICHHBIX ICHCTBUI), HaIpaBICHHBIC
MPOTUB CO3AaTelNsi pa3padOTKH, €CIM B 4YHCIO COAaBTOPOB HE Oyner
BKJIIOYCHO JIMI0, HE NMPUHHUMABIIEe TBOPYECKOTO ydacTus B paboTe Hax
M300peTeHUEM.

[Ipectrymnnenne cyuTaeTcsi OKOHYEHHBIM C MOMEHTAa COBEPIICHUS
mo0Ooro W3  yKa3aHHBIX  BBINIE  JeWcTBHiA. VHBIMEH  CIOBaMH,
paccMaTpuBaeMoe IpecTyIieHne nMeeT (hOpMaTbHBIN COCTaB.
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CyOBeKTHBHAs CTOPOHA XapaKTepU3yeTcs MPSMbIM yMbICIoM. JIuto,
pasriiamiaromiee CyIHOCTh M300peTeHHs], MPUCBaNBaloOIIee aBTOPCTBO HA
qy)KYI0 pa3pabOTKy WM HMPUHYXJAoIee K COAaBTOPCTBY, COBEPILIACT 3TH
JEUCTBHSA, CO3HABas WX IOCIEACTBHS W JKelas MX HacTymieHus. Ecim
cBeleHUsT 00 M300peTEeHHM pa3riIalleHbl, a aBTOPCTBO Ha YYKYIO
pa3paboOTKy TNPHCBOGHO IO  HEOCTOPOKHOCTH, OCHOBaHMS  JUIA
NPUBJICUCHUS JIMLIA K YrOJOBHOW OTBETCTBEHHOCTH OTCYTCTBYIOT.
[IpuHyXIeHnEe K COaBTOPCTBY IO HEOCTOPOKHOCTH BOOOIIE HCKITIOYEeHO. B
COOTBETCTBUHM C OOLIMM IPAaBUIIOM, JCHCTBYIOIIMM B YTOJIOBHOM IIpaBe,
HApYyIINTENb MPEATONaracTcsi HeBMHOBHBIM M €r0 BHHA JIOJDKHA OBITH
YCTaHOBJIEHA B CyJICOHOM IMOPSIIKE.

[IpuBneyenne HapymmTenss K YrOJOBHOM OTBETCTBEHHOCTH 3a
paccMaTpuBaeMble JIEHCTBHSI BOZMOKHO JIMIIB T10 JKal00e MOTEpPIIEBIIETO.
B kauecTBe Haka3zaHMs MpELyCMATPUBAETCS NMPUMEHEHHE K HapyIIUTEIIO
HCIIPABUTENBHBIX PA0OT HA CPOK A0 ABYX JIET WIIM B3bICKaHHE MTpada.

Kak yxe oTMeuanoch, Ha TMpPaKTUKE MEpbl  YrOJOBHOM
OTBETCTBEHHOCTH 3a HApYIICHHs N300pETaTeNIbCKUX U MATEHTHBIX MPaB HE
npuMeHsroTcs. [1o MHEHUIO psa CreUaIuCcTOB, 3TO HE TUCKPEIUTHPYET
JTaHHBIE HOPMBI, MTOCKOJILKY OHU BBITIONHSIOT MPEBEHTUBHBIE (YHKIUH.1
Takoil BBIBOJ TMPEACTABISETCS CIOPHBIM. be3neiicTBue MexaHu3zma
YIOJIOBHOM OTBETCTBEHHOCTH B YCIOBHUAX, KOTJa HapyIICHUS MpaB
n3o0peTaTesied HOCSIT MAacCOBBIM XapakTep, IMOpOXKIaeT arMochepy
0e33akonus. [loaTomy Oonee yOeAMTETBHBIMU SIBISIFOTCS IPEITIOKEHUS
T€X YUYCHBIX, KOTOpBIC MpeiaraloT JuOO BOOOIIE MCKIIOYUTH W3
YTOJIOBHOTO 3aKOHOAATEIHCTBA ATH COCTaBBI, THOO peaibHO MIPUMEHSATH Ha
MPaKTUKE MEPhI YTOJOBHO-TIPABOBOM OTBETCTBEHHOCTH K KOHKPETHBIM
HapYIIUTENsAM. 2

" Cm., nanp.. Yepmros B-I1. Omeemcmeennocms 3a napyuienus npae nosamopos |l BU.
1987.N0 12.C. 15—16.

2 Cm., nanp,. Mamuoga H-3. Omeemcmeaennocms 3a Hapyulenus npas uzoopemamenet
/l BH. 1986.M 8. C. 17—18;Epemenxo B.H. Omsemcmeennocms 3a Hapyuienus 6
chepe uzsobpemamenvcmea [l BU. 1990.M 9. C. 8—9;u op.
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MmaBa X. OxpaHa pOCCUMUCKNX U300peTeHnn,
nones3HbIX Mmoaenen n
NPOMbILWSIeHHbIX OOpa3uoB 3a
pyo6exom

8 1. O6bwue nosoxeHust

CoBepIIEHHO OYEBUIHO, YTO OXpaHa HEKOTOPhIX OOBEKTOB
MPOMBIIIJICHHOH COOCTBEHHOCTH B TPaHUIAX OTIENBHBIX TOCYIapCTB
SBIIIETCS HeAocTaTouHoi. HamOonee mnepcrneKTUBHBIE H300pETCHHS |
Apyrue 3HAYUTeNbHBIE pa3pabOTKH HYXKITAIOTCS B OXpaHe B Oolee
mUpoKkux Macmrabax. OpHako [elCTBUE TMATEHTOB Ha OOBEKTHI
MPOMBIIICHHOH  COOCTBEHHOCTH, Kak IPaBWIO, OTPaHHYUBACTCS
TEPPUTOpUEH TEeX TOCYHapCTB, MATCHTHBIE BEJOMCTBA KOTOPBIX BBIJAIH
COOTBETCTBYIOIIME MATCHTHl (IPUHIMI TEPPUTOPHATBHOCTH). YTOOBI
pa3paboTKa MOIb30BAIACH MPABOBOM OXPAHOW B APYTrUX CTpaHax, OHA
JOJDKHA OBITH TaM 3amaTteHToBaHa. VIHBIMU clioBaMu, 00JamaTens mpaB Ha
pa3paboTKy JOHKEH COCTaBHTh W MOJATh 3asBKY Ha BBIJAUY MMATEHTA BO
BCEX TEX CTpaHax, TJe OH JKeJaeT MOJy4uTh oxpaHy. [Ipm sTom kaxmas
3asiBKa JOJDKHA OTBEYaTh TPEOOBAHMSIM, MPEABSIBISEMBIM MATCHTHBIM
3aKOHOJIATEIILCTBOM CTPaH, B KOTOPBIX HCIpAIIUBAeTCs OXpaHa. Bromne
MOHATHO, YTO TPU ITHUX YCIOBUSAX OOECIEYCHHE OXpaHbl pa3pabOTKu B
CPaBHUTEIBHO IMIMPOKUX MaciiTabax TpeOyeT 3aTparThl OOJBIIUX CHII U
CPEICTB, KOTOPBIE MOJKHBI COM3MEPATHCS C TEMH BBITOJaMH, HA KOTOPHIE
MOXKET pacCUMTHIBATh TNareHTooOnamatens. M xoTa 3a mocieaHue
NECSTUIICTUSI YCWIMSAMH MHUPOBOTO COOOIIECTBA CO3/IaH MEXaHU3M,
KOTOPBIN 3HAYUTEIIHHO obJerqaer MpoLEenypy 3apyOeKHOTO
MaTEHTOBAHMUS, TEpe]l MaTeHTOoOIaAaTeIeM KaXablil pa3 BCTaeT HEMaso
BOIIPOCOB, CBSI3aHHBIX C BBIOOPOM CTpaH W MPOLEAYphl MAaTEHTOBAHHUS,
dhopM U MeponpHUATHI, HEOOXOIUMBIX JIJIsl peaanu3alui 00bEKTOB TEXHUKU
Ha BHEIIHEM PBIHKE, U T. 1.

[Ipexne Bcero maTeHTOOONAnmaTedbh JOJDKEH pEIIMTH BOIPOC
OTHOCHUTEIILHO 11e71ecOo00pa3HOCTH CaMoro 3apy0eKHOTO TATEHTOBAHUSI.
Jlsi maTeHTOBaHUS 3a TpaHUIEH OTOMparoTcs pa3pabOTKH, WMEIOIIHE



Tamenmnoe npaso - A.II. Cepzees 220

MEPCIIEKTUBBl KOMMEPYECKON pealn3aliid B BHJE IKCIOPTa MPOIAYKIIHH,
MPOJAXKH JUICH3U, CO3/1aHUA COBMECTHBIX MPEINPUITHH,
OCYIICCTBJIICHUA HaYyYHO-TCXHHUYCCKOI'O COTPYAHUYCCTBA,
MPOU3BOACTBEHHON Koomepauuu W T. 1A. [lepcnekTuBbl KOMMEPUYECKOH
peanm3anuu  OOBEKTOB TEXHHWKH, KaK [MPABWIO, OMPEACIAIOTCS IO
pe3ynbTaTtaM MpeABapUTEIbHON pPEeKIaMHO-KOMMEpPUECKONH MpopaboTKH,
IPOBOJUMON C LENbIO BBISBICHUS MHTEpPECa HMHOCTPAHHBIX (UPM.
PeknamHo-koMMepueckasi mpopaboTka, B TOM uucie MyOJIuKanus
uHbOpMallUM O TPEUMyIecTBaX OOBEKTa B PEKJIAMHBIX W3/IaHUIX,
HampaBlIeHWE PEKJIAMHBIX MaTepHalIOB B aJgpec MHOCTPAHHBIX (GUPM —
IIOTCHIIMAJIbHBIX HOTp€6HT€JI€I>'I, ACMOHCTpalus Ha BBICTABKAX, OJIKHA
OCYILIECTBIATHCS MO 00BbEKTaM, KaK MPaBUIIO, OCBOCHHBIM B IIPOU3BOJICTBE,
WIM TpUd HAIMYUA BO3MOXXHOCTH JIEMOHCTPAllUM PabOTOCIIOCOOHBIX
00pa3noB (M31enii) ¥ IPOBEPEHHBIX TEXHOJIOTHIA.

[latenToBaHMe  pa3pabOTOK 3a  TpaHULEH, Kak IpaBUIIo,
1enecoo0pa3Ho, €cld WX HCIOJIb30BaHME B  OOBEKTAaX TEXHUKH
obecrieunBaeT 0ojiee  BBICOKHE TEXHHUKO-D)KOHOMHYECKHE U  HUHBIE
(aKomorMueckue, CoOlMaNbHBIE W T. II.) [OKa3aTeld II0 CPABHEHUIO C
JTYYIIUMH 3apyOekHbIMU 0Opasuamu. [Ipu 3TOM ecTh CMBICT MATEHTOBATh
JUIIb Takue pa3pabOTKH, 3a UCMOIb30BAHHUEM KOTOPBIX MOYKHO
OCYLIECTBJIATh  IPAKTUYECKUNM KOHTpoib. Ecimu ke npumeHeHue
pa3pabOTKH OTrPAaHMYUBACTCS BHYTPEHHUMHU TOTPEOHOCTIMH 3apyOCIKHBIX
¢bupM 1 MOXKET OBITh OCYILECTBJICHO JIIOOBIM 3aMHTEPECOBAHHBIM JIHIIOM
JIMILIb HA OCHOBAHUM CBEACHUH, COAEPKAIINXCS B ONMCAHUH, IEPCIEKTUBBI
KOMMEpUYECKOH peanu3ali TakoW pa3paOOTKM Ha BHEIIHEM pBIHKE
IIPaKTUYECKH OTCYTCTBYIOT. He cnenyer, kak mpaBuio, MaTeHTOBaTh U Te
pa3paboTKH, 3HAYUMOCTh KOTOPBIX B OOBEKTE, I'leé OHU HCIOJIb30BAHBI,
HEBEJINKA, WIN 3allaTeHTOBAHHOE PEIIEHHE MOXKET ObITh 0O0HAEHO IpYTUM
BapUaHTOM UCIIOJHEHHUS.

[Ipunumast pemieHue o 3apy0eXKHOM TIATEHTOBAHWHU, 3asBUTEIH
JOJDKEH YYUTHIBaTh TPeOOBaHMsS BHYTPEHHETO 3aKOHOJATEIbCTBA CBOECH
ctpanbl. [lateHTHBI 3aKk0H P®, Kak W maTEeHTHBIC 3aKOHBI OOJBITUHCTBA
CTpaH, yCTaHaBHI/IBaeT, YyTO IIAaTCHTOBAHHUEC B 3apy6e>KHHx CTpaHaX
M300peTeHUH, TIOJE3HBIX MOJEIEH W TPOMBIIUICHHBIX  0O0pas3IloB,
co3JaHHbIX B Poccum, OCylIecTBIsIETCS HE paHee 4YeM 4epe3 TpU Mecsla
nmociae mogaun 3asBku B IlarentHoe BemomctBo P® (ct. 35 IMarentHOrO



Tamenmnoe npaso - A.II. Cepzees 221

3akoHa P®). [lareHTHOE BEJOMCTBO MOXET B HEOOXOJUMBIX CIydasx
paspeluTh MaTEeHTOBaHME pa3padOTKU B 3apyOeXHBIX CTpaHax paHee
ykazaHHOro cpoka. Otka3 PocnareHTa B Bblaue MaTeHTa HE 0053aTENbHO
SBJISICTCS OCHOBAHUEM ]ISl OTKA3a OT MATEHTOBAaHUS O0OBEKTA 3a IPAHULIEH,
OJTHAKO JOBOJbI MATEHTHOW OHKCIEPTHU3bl HEOOXOIMMO YUHUTHIBATH IMPU
MOJIrOTOBKE 3asBOK JuId 3apyOexHoro mnarteHToBaHus. Kpome Toro,
HEKOTOpbIE  pELICHHs, HEe MAaTEeHTOCIOCOOHBIE 10  POCCUHCKOMY
3aKOHOJATENbCTBY, MOTYT OBITh  3alaTEHTOBAHbl B  OTHENBHBIX
3apy0eKHBIX CTpaHaX.

BakHoe 3HaueHHWe MpHU 3apyOSIKHOM MATCHTOBAHWHW HMEET yYeT
OCOOCHHOCTEH TMMAaTeHTHOTO 3aKOHOJATENbCTBA CTPaH MATCHTOBAaHUS U
y4acTHe ITUX CTPaH B MEXKIYHAPOIHBIX M PETHOHAILHBIX JOTOBOpaX W
COTJIAIIEHUSAX IO OXpaHe MPOMBIIIJICHHON coOcTBeHHOCTH. Perienue, He
MaTeHTOCIIOCOOHOE B OJHHUX  CTpaHaX, MOXET OBITb  BITOJIHE
MaTEHTOCMIOCOOHBIM B JApyrux. [lo HecoBHmamamIUM  MpaBHIIaM
OTpe/IeNIAeTCS B Pa3HbIX CTpaHaX NPHOPHTET 3asBKU. Hampumep, mnpu
Imogadue 3asiBKU Ha I/I306peTeHI/Ie C HUCIIOJB30BAHHUEM JIBI'OTHOI'O nepnoz[a,
yctanoBineHHoro m. 1 cr. 4 IlatrentHoro 3akona P®, mateHTOBaHHO 3a
FpaHHLIeﬁ BO3MOXXHO JIMIIIb B TEX CTpaHaX, rac HOI[OGHa}I JIbIroTa
YCTaHOBJICHA HAIMOHAJILHBIMH TATCHTHBIMU 3aKOHAMH. AHAJIOTHYHBIM
o0pa3oM pemiaeTcsi BOMPOC O BO3MOXKHOCTH TMATEHTOBAHUS Pa3pabOTOK,
AKCITIOHUPYEMBIX Ha MEKIYHAPOJIHBIX BBICTABKaX C HCIOJIb30BAHUEM
BBICTABOYHOI'O HpI/IOpI/ITeTa.

Pemenne o mateHTOBaHWM W300PETEHHMS, TMOJE3HOW MOJACIU WU
MPOMBIIIICHHOTO 00pa3iia 3a TpaHHlel JOKHO ObITh MPHUHITO B CPOKH,
MO3BOJISIOIIME TIOATOTOBUTh W HANpPaBUTh 3asiBKM HAa TIATEHTH B
3apyOeXHbIE CTpaHbl 10 MYOJUYHOTO PACKPBITHS HMX CYIIHOCTH B
Poccuiickoit @enepanuu.

§ 2. Yyacmue Poccuu 8 mexxdyHapoOdHbIx do2oeopax u
coaslauweHusix o oxpaHe MPoMbIWIIeHHOU
cobcmeeHHOCMU

[IpaBoBast oxpaHa pPOCCHHCKHUX H300pEeTEHHH, MOJE3HBIX MOJENeH,
IPOMBIIIICHHBIX 00pa3LoB B 3apyOEkKHBIX CTPaHaX, PaBHO KaK U OXpaHa
3apy0ekKHBIX OOBEKTOB IMPOMBIIUIEHHOW COOCTBEHHOCTH B PO,
OCHOBBIBACTCA Ha OOIIENPU3HAHHBIX MPUHIUMIAX MEXKIYHAPOAHOTO
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COTPY/ZIHUYECTBA, HAIICIINX OTPAKEHHE B MEXKIYHAPOIHBIX JOTOBOPAX U
COTJIAIICHUSIX TI0 OXpaHe IPOMBIIUIEHHOW coOcTBeHHOCTH. Hamboiee
Ba)XHOE 3HAUCHHUE B 3TOM IIJIaHEe UMEIOT [laprikckasi KOHBEHIIUS [0 OXPaHe
npoMmbIieHHONH cobctBenHoctd (1883 1.) m JloroBop O maTeHTHOM
koornepauuu 197@. Kpome Toro, GOJbIIyI0 poJib UTPAIOT CIIEHUAIbHBIC
COTJIAIICHUS, 3aKIIOYCHHBIC PSIOM CTpaH B IENAX JalbHEHIIEero
yrIyOJieHUsI COTPYJIHHMYECTBA, W Mpexae Bcero KoHBeHIMsS O Bblmaue
eBporneiickux mareHToB 1973 r., CornameHue 0 B3aMMHOM TNpPH3HAHUU
ABTOPCKHMX CBUJICTEIHCTB M MHBIX OXPAHHBIX JOKYMEHTOB Ha M300pETCHUS
1976 r., Cormamenue o co3naHun AQPUKAHCKON PETMOHATBLHOMN
OpraHM3ali IO OXpaHe MPOMBIIUIEHHOW cobcTtBeHHOCTH 1976 T. UM
HEKOTOPHIE JpYyTHE.

Pacnag CCCP kak equHOro rocyapcTsa IoCTaBUII Ha MOBECTKY JHS
BOIPOC O TOM, CBf3aHbl JIK €ro ObIBIIME CYOBEKTHl TEeMHU
MEXIyHApOAHBIMM  JOTOBOPaMHM M  COTJIALIECHUSMH IO  OXpaHe
MPOMBIIIIICHHOW COOCTBEHHOCTH, B KOTOPBIX ydacTBOBan COBETCKUM
Coro3. Beiiie yxe 000CHOBBIBAJICS BBIBOJ O TOM, YTO ()OPMAJIBLHO HU OJIHA
pecniyonmuka  OwiBmiero  Coro3a, Bkimodas Poccuito, He  Moria
ABTOMATUYECKU CYUTATHCSA ydacTBYMOIleW B [laprykckold KOHBEHIUU IIO
OXpaH€ MPOMBIIIJIEHHOW COOCTBEHHOCTH WM KakKoOM-TMOO Apyrom
noroope. UroObl crath uigeHoM [lapmkckoro coro3a, JApYyrux
MEXKIYHAPOJAHBIX COI030B M coramieHud, Poccusi, kak u apyrue
pecnyonuku ObiBiiero Coroza CCP, nmomkna Oblla BBIPAa3WTh HA 3TO
MpsIMOE BOJICU3BSIBIICHHUE, C OJHOW CTOPOHBI, M OBITh MPUHATON B 3TH
COIO3bI U COTJIAUICHUS, C APYrod cTopoHsl. [Io uMmerommmces NaHHBIM, U3
pecniyonuk opiBero CCCP tonpko Ykpanna u Poccust Ha ceroaHsnrHui
JIeHb B YCTAHOBJICHHOM TOpsAJIKe cTayid uieHamu [lapmxckoro corosa, a
takke HanpaBuiau B BOMC npexnapanuu O TOM, YTO OHHU HCIOJB3YIOT
JloroBop o marteHTHOW koomepanuu. [loka 3Toro He OynmeT caenaHo
JIPYTUMHU HE3aBUCUMBIMU TocyaapcTBamu — cyobektamu ObiBiiero CCCP,
OoHM OyayT octaBaTbcsi (OpPMATBHO BHE CHCTEMBI MEXTYHAPOIHO-
MPaBOBOM OXpPaHbBI MPOMBINIJICHHON COOCTBEHHOCTH. OCTaHOBHUMCS OYCHB
KpPaTKO Ha OCHOBHBIX TMOJOXKEHHUSIX BAXKHEUIIHUX MEXIYHAPOIHBIX
JIOTOBOPOB U COTJIAIICHUN.

OcHoBHOli  nenbto  [lapmkcko ~ KOHBEHIIMH IO OXpaHe
IIPOMBIIIICHHONH COOCTBEHHOCTH, KOTOpas IO MPaBy CUMTAETCS INIaBHBIM
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MEXIYHApOIHBIM COTJIAIIEHHEM B paccMaTpuBaeMoil 00JacTu, sBISETCS
co3JaHue OJaronmpHATHBIX YCIOBUM JJisi TATCHTOBAHHS HN300PETCHH,
MPOMBIIIJICHHBIX ~ 00pa3loB W JAPYrUX OOBEKTOB IMPOMBIIIICHHON
COOCTBEHHOCTH TpaXIaHAMH W OPTaHM3alMSIMH OJHUX TOCYJIapCTB B
Ipyrux rocynapctBax. llaprskckas KOHBEHIMSI HE MPEAyCMaTpUBAET
BBIJIa4YM KaKOTO-TMOO0 MEXIYHAPOIHOTO MAaTeHTa, KOTOPBIKA ObI IEMCTBOBAI
Ha TEPPUTOPUU PA3HBIX TOCyAapcTB. I TOro 4ToOb 00ECeYnTh OXpaHy
pa3pabOTKX B TOM WJIM HHOM TOCYJapCTBE, HEOOXOAMMO 3allaTeHTOBATh €€
TaMm. YuyacTHUKM [[aprKCKOM KOHBEHUMH JOTOBOPUIIMCH O TOM, YTO UMH
He OyIyT YCTaHaBIMBATLCS HUKAKWE JUCKPUMHUHAIIMOHHBIE MEpPHI B
OTHOIICHUM WHOCTpaHHBIX  3asButeneii. Crarbss 2  KouBeHuuu
MpeAyCMaTPUBAET TMPEJOCTABICHHE KM TaKOW K€ OXpaHbl, Kakas
MPENOCTAaBIACTCS WM OyIeT TMpeNoCTaBIAThCS B OyaymemM B
COOTBETCTBYIOIIEH CTpaHE €€ COOCTBEHHBIM TpakIaHaM # QupmMam
(TpUHIIMT HAIMOHATBHOTO PEIKUMA).

Otror Beaymui npuHOUN  KOHBEHIMU  TOMOJNHSETCS — PSAOM
MaTepUaIbHO-TIPABOBBIX MpaBuil. Hanbomnee BaXKHBIM U3 HUX SIBIISCTCS yiKe
paccMaTpuBaBIIEECS BBIIIE MPABWIO O KOHBEHIMOHHOM MPUOPUTETE, B
CHIIy KOTOPOTO 3asiBKa, MOJaHHAs B OJHOW CTpaHe-y4acTHHIIE, 00anaeT
BO BCEX JIPYTUX CTpaHaX-y4aCTHUIIAX MPUOPUTETOM B TeueHue 12 mecsien
C MOMEHTA MOJja4M 3asBKU B MepBOM cTpaHe. HbIMU cloBamu, 3asiBUTEIIO
MPEIOCTABIIETCS  BO3MOXKHOCTH B TE€YeHHE OgHOro roxa  (mo
MPOMBIIIICHHBIM 00pa3liaM — B TCUEHHE IISCTU MECSIICB) UCIPAIINBAThH
OXpaHy BO BCEX JIPYTUX CTpaHaX-y4aCTHHIAX; TIPH ITOM MPHUOPUTET OyIeT
OTIPENIeNIATHCS AATON MOJa4YM MEePBOM MPaBUIBHO O(OPMIIEHHON 3asiBKU B
OJIHOM U3 CTpaH-YYaCTHHII.

KpomMe HOpM 0 KOHBEHIIMOHHOM MPHOPUTETE BAXKHOE MPAKTHUECKOE
3HAUYECHHEe WMCIOT TakWe TpaBWjia KOHBEHIMH, Kak oOecreueHue
BPEMEHHOW OXpaHbl Pa3pabOTOK, TMOMECIICHHBIX Ha OQHUIMATbHBIX
MEKIYHAPOAHBIX BbICTaBKax (cT. 11), cBOOOJHOE HCIIOJIB30BAHKE
3aMaTCHTOBAHHBIX OOBEKTOB B TPAHCIIOPTHBIX CPEICTBAX, BPEMEHHO WIIH
CIy4ailHO HAXOJAIIMXCSA Ha TEPPUTOPHH, TJC OHU MOJB3YIOTCS MPABOBOM
oxpaHoii (ct. 5), 00s3aTeIPHOE OCYIIECTBICHUE M300pETEHHI M BbIIaYa
NPUHYAUTENBHBIX JMIEH3uH (CT. 5), HE3aBHCHMOCTH APYr OT Jpyra
MATCHTOB, BBIIAHHBIX B Pa3HbIX cTpaHax (cT. 4)u ap.
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JloroBop o marenTHo# koomepanuu (PCT) mmeeT cBoeil OCHOBHOM
3amauell o0jerdyeHrWe TMoJa4yu 3asBOK Ha OXpaHy OJHOM W TOW IKe
pa3paboTKK B pa3HBIX CTpaHaX M COKpalleHue XyOnupoBaHusi B pabote
MaTeHTHBIX  BeIOMCTB. JlOroBOp  mpeaycMaTpuBaeT  BO3MOKHOCTh
COCTaBJICHHUS ¥ TMOJa4yd B HAIMOHAIHHOE IMATEHTHOE BEJOMCTBO TaK
Ha3bIBAEMOW MEXIYHApOJHOH 3asBKH B TEX CIydasX, KOT/Ia 3asBUTEIh
X04YeT 00eCneunuTh OXpaHy pa3padOTKH B HECKONBbKUX cTpaHax. [logada
MEXIYHAPOAHON 3asBKM W30aBIIIET 3asgBUTENS OT HEOOXOAMMOCTH
oopMIIATh U MOAABATh 3a8BKH B KOKIYIO U3 CTPaH, B KOTOPBIX OH YKEJIaeT
MONyYUTh OXpaHy. B cTpaHbl, W30paHHBIC 3asBUTENIEM, HAIPABISIOTCS
pE3yNbTaThl PACCMOTPEHUSI MEXKIYHAPOIHON 3asiBKU, HA OCHOBE KOTOPBIX
MATCHTHBIC BEJAOMCTBA COOTBETCTBYIOIIMX CTpaH, KakK TpaBwio 0e3
MIPOBEJICHUS] TOBTOPHOW MPOBEPKH, PEIIAIOT BOMPOC O BBIIAYe OXPAHHBIX
JTOKYMEHTOB.

[TomuMmo koomepanuu B chepe MpOBEACHUS NATEHTHON HKCIEPTH3BI
noroBop PCT mpecnenyer 1enu OBICTpEHINIETO  pacmpoCTpaHEHUS
TEXHUYECKOH HMH(OpPMAIIMU, a TaKXkKe OKa3aHUS IOMOIIM TEM CTpaHaM,
KOTOpbIE HE B COCTOSHUM COOCTBEHHBIMH CHJaMH OO0€CleYHThb
KaueCTBEHHOE U CBOEBPEMEHHOE PACCMOTPEHUE 3asIBOK.

KoHBeHnusi 0 Bblgadye €BPONEMCKHUX MATEHTOB MNPEIyCMaTpHUBAET
BBIJIauy TaK Ha3bIBAEMbBIX EBPOIEHCKUX MATCHTOB HA N300peTeHus. 3asiBKU
Ha BbIJJauyy TaKHUX IaTEHTOB MOJAIOTCA Ha OCHOBE YHU(UIIMPOBAHHBIX
mpaBwI JIMOO B CO3JaHHOE TrOCyJapCTBaMHU-ydacTHHUKaMu EBpormeiickoe
maTeHTHoe BeAOMCTBO (I. MroHxeH), aubO0 dYepe3 HaIMOHAILHOE
IIATEHTHOE BEJAOMCTBO I'OCYAAapCTBa-y4acTHUKA. Beinanuslii EBponeiickum
MMaTEHTHBIM BEJOMCTBOM NATEHT MPENOCTABISAET €ro BIAIENbIy TAKHE )K€
mpaBa, Kakue Obl 00eCIeYMBAIMCH HAIIMOHAIBHBIMU TATEHTAMU CTPaH-
y49acTHUIl. EBpOIENWCKuii TaTEHT MOXKET OBITh TOJY4YeH HE TOJIBKO
3asBUTENSIMA U3 CTpaH, y4acTBYIOIIHUX B KOHBEHIMH, HO W TIOOBIMU
OPYTUMU JTULAMU.

B 1975r. crpanamu Epomneiickoro CooOiecTBa Oblia MOANMUCaHA
JlrokcemOyprekasi KOHBEHIUS O €BPONEICKOM MaTeHTe AJIsl CTPaH «00Iero
pBIHKa», TpelycMaTpuBaromias BbiAady eauHoro mareHta CooOmiecTsa.
Takoil maTeHT AelCTBYET Ha TeppuTOopur Beex ctpan EC, nmeer 3HaueHune
HAI[MOHATILHOTO MATEHTa, MPEJOCTaBISAET €ro O0JagaTeNisiM OAMHAKOBBIN
KpyT MpaB W HaJIaraeT Ha HUX paBHBIC 00s3aHHOCTU. Kak u eBpomneickmii
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nateHT, mnateHT CooOmecTBa MOXKET TMOJIYyYuTh 000 3asBUTENb,
HE3aBHCHUMO OT TOTO, TPOKHUBAET OH Ha Tepputopun CooOluiecTBa Uil HET.

Cornamenue O B3aMMHOM IPHU3HAHWU aBTOPCKUX CBHUJETEILCTB U
MHBIX OXPAaHHBIX JOKYMEHTOB Ha M300pETEHUsI, 3aKII0YEHHOE CTpaHaMi—
yneHamu ObiBmiero COB B 1976 r., mpeaycMaTpuBaeT YHpOIIEHHBIN
HOPSIIOK TIOJTydEHUs] TaTeHTHOM OXpaHbl HAIMOHAIBHBIX pPa3padOTOK B
cTpaHax-y4yacTHUIaXx. [Ipu3HaHume NEHCTBHS OXpaHHBIX JIOKYMEHTOB,
BBIJAHHBIX TATEHTHBIM BEJOMCTBOM OJHOH CTpaHbI-y4aCTHUIIBI, Ha
TEPPUTOPUU JIPYTUX CTPAaH-YYaCTHHI] OCYIIECTBISETCS IyTEeM IMOJauu
XO/1aTaliCTBa O TAKOM NMPU3HAHWY, BHIHECCHUU U MYOJIMKAUHU PEIIeHUs 00
3TOM.

8 3. lNopsidok 3apybexHO20 NnameHmMoe8aHusi u nepeda4yu
pocculickux uzobpemeHul, nosie3HbIx mooeseu u
npombiwIieHHbIX 06pa3y08 3a epaHuUuy

Ha npotsbkenun mnocnennux /0 jeT maTeHTOBaHUME COBETCKUX
M300peTeHul M JAPYyruX OOBEKTOB IMPOMBIIIICHHOW COOCTBEHHOCTH 3a
rpaHULIEN SBJSUIOCH TOCYJApCTBEHHOM MoOHomoJuer. Hu co3marens
pa3paboTKi, HHU €ro MpPaBONPEEMHUK HE HMEIH BO3MOKHOCTH
CaMOCTOSITENIFHO M 3a CBOM CYET MOJIY4YUTh WHOCTPAHHBIA MATEHT JHUOO
MPEIOCTaBUTh 3apyOeKHON (pupMe NHUIICH3UIO HA HCIOJIb30BAHHE CBOCH
pazpaboTku. PemieHne Bcex  ATHX  BONPOCOB  OTHOCHJIOCH K
HUCKJIIOYUTENIbHOW ~ KOMIETEHIMH  CHEIUAIbHO  YIOJHOMOYEHHBIX
rocygapcTBeHHBIX opraHoB. Cam Tporecc BBIPAOOTKH pEHIeHUuN o
3apy0eKHOM MATEHTOBAHMHM W TPOJAXe JHUIICH3UH HOCHUI JTOCTAaTOYHO
CIIOKHBIM XapakTep W ObLI JETalbHO PErIaMEHTHPOBAH HOPMATUBHBIMU
aktamu.1l HenmocpenctBennast pabota mo 3apy0ekHOMY MaTeH-TOBaHUIO, a
TaK)Ke€ 3aKIIOYEHHMIO JIMIICH3MOHHBIX  COIJIAlIEHWI  Bejach  4epes
CHEIMAaTU3UPOBAHHbBIE TOCYJAPCTBEHHBIE BHEIIHETOPTOBBIE OpPTraHU3alUU
— VYmpaBneHue HWHOCTPAHHOTO MAaTEHTOBaHHS wu300peTeHuit Toproso-
IIPOMBILIICHHOU I1aJIaThl CCCP, Bcecorosnoe 0o0beTMHEHNE
«J/lunensunropr» u ap. B ropuaumyeckoil sauTepaType BCE  ITO
00OCHOBBIBAIOCH TMPHUHIIUIIOM TOCYIapCTBEHHOW MOHOIOJIUYU BHEIIHEH
TOPTOBJH.2
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HepBoe OTCTyHHeHI/Ie OT DJ3TOI'0 anHana HpOI/I3OI_HJIO B KOHIIC
BochbMUECATBIX T0n0B. B »3T0oT mepumom B CCCP cramum aKTHMBHO
CO31aBaThCA COBMCCTHBIC Hp@I[HpI/IHTI/ISI, KOTOpBIG HaACIAINCH p}I-

" Cm., Hanp.. Pazoen VNI [lonoscenuss 06 omkpvimusx, u300pemenusx u
payuonanuzamopckux — npeonoxcenusx 1973 2., Vrkazanus o  nopsoke
namenmoBanusi COBEMCKUX uzobpemenuli 3a epanuyeti, ymea. I ockomuzobpemenuii
CCCP 12 nosabpa 1981 2. [l Céopnux mnopmamuenvix akmos no
uzobpemamenvcmesy u payuonamuzayuu. M., 1983.C. 250—281;Uncmpykyus o
nopsoke pabomuvl N0 NPOOAdCe TUYEHIUU U OKAZAHUIO YCIYe MUNA UHICUHUPUHS,
yme-T'ockomuzobpemenuti 26 aneaps 1979e2.; u op.

2 Cm., nanp.. Cesoocy FO.U. Ilpasosas oxpana HAYyYHO-MEXHUUECKUX OOCMUNCCHUL U
cosemckutl osxcnopm. M., 1986.C, 22—24,

IOM JBIOT ¥ TPEUMYIIECTB IO CPAaBHEHUIO C JIPYTHMHU
XO3SIUCTBYIOIMMH cyObekTamMu. Cpeau Mpoyero MM IMpeAaoCTaBIsIACh
BO3MOYKHOCTh CaMOCTOSITEITLHO B MOpSIZIKE, OTIpeIeIICHHOM
YYPEAUTEAbHBIMA JOKYMEHTAMU, pellaTh BOIPOCHI O Ilepefaye IpaB Ha
MIPOMBIIIICHHYIO COOCTBEHHOCTD M €€ 3aIlUTE 3a rpaHutiei. 1

30 mrons 1990 r. T'ockommuzoOperenuit CCCP Obut yTBepxaeH
HOBBIII BpeMeHHBIN MOpsAA0K MaTeHTOBAaHUS H300pETEHUH 3a TPAHUIICHZ, B
COOTBETCTBHHM C KOTOPBIM IPAaBO Ha TMOJYyYEHHUE 3apyOeKHBIX IMAaTECHTOB
MPEIOCTABIISAJIOCh BCEM Tpa)KIaHaM U MPEeIIpUsITUSIM. DTO MPaBO MOIJIO
OBITh TIEPEAHO JAPYTUM 3aWHTEPECOBAHHBIM COBETCKHMM U WHOCTPAHHBIM
JUIaM, a TaK)Ke COBMECTHBIM MNPEANPUATUSAM Ha JOTOBOPHOW ocHoBe. O
CBOEM JKEJIaHWM 3allaTeHTOBaTh pa3paboTKy 3a TpaHUIEH 3asBUTEIU
NOJKHBI ObLTM  yBeAOMUTh [laTeHTHOE BeIOMCTBO, KOTOpPOE MOTJIO
3alpeTUTh NATEHTOBAaHUE C YyKa3aHUEM MpUYMH 3amnpera. Heckoibko
paHbllle aHAJIOTUYHBIA TOPSAAOK OBLT YCTAaHOBIEH B OTHOUICHUH
3aKJIIOYEHUs  JIMUIEH3UMOHHBIX  COTJIAIICHUH c MHOCTPaHHBIMU
KOHTpareHTamu.3

[Tpunsteie B 1991r. 3akonsl CCCP «O6 nzobperenusix B CCCP» u
«O TPOMBINIICHHBIX O00pa3lax» TMOATBEPAWIN TMpaBO TPKIAAH U
IOPUANYECKHX JIMI] Ha MATEHTOBAaHUE Pa3paboTOK B 3apyOEKHBIX CTpaHaX
U CBOOOJHOE 3aKJIIOYEHHWE WMH JIMIEH3MOHHBIX COTJIAICHUH C
3apyOekHBIMU ToNb3oBareasiMiu. (€ TENbI0  OKa3aHUs 3asBUTEISM
METOAMYECKON ITOMOIIH B 3TOM HENPOCTOM Jeiie [laTeHTHBIM BeZJOMCTBOM
CCCP Obutn  pazpaboranbl  MeToaudeckue  peKOMEHIAIMH  T10
MMaTeHTOBAHUIO N300PETEHUI B 3apyOS)KHBIX CTpaHax.4
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Hosbiii IlaTtenTHBId 3aKkOH P® MCXOAMT M3 TOrO € MPUHLMIA.
[TaTenToBaHKE pa3pabOTKU B 3apyOEKHBIX CTpaHaX, paBHO KaK M Ipojaka
MaTeHTa U BblJaya JUIEH3UI HHOCTPAHHBIM MOJIb30BATENSAM, OTHOCUTCS 11O
o0uieMy MpaBUIy K HCKIIOYUTENBHON KOMIIETEHUUH JIML, HMEIOIINUX
IpaBo Ha pa3paboOTKy. 3ampenieHue MOJO0OHBIX JEHCTBHM MOXET OBbITh
00YCIJIOBIICHO JIMIIIh COOOPaKEHUSIMH COXpaHe-

1 Cm., nanp.: n. 17 nocmanosnenus Cosema Munucmpoe CCCP om 13 anseaps 19872. Ne
49 «O nopsoke cozoanus Ha meppumopuu CCCP u desmenvHocmu coemecmmvlx
npeonpuasmuil ¢ yuacmuem CO8emcKuxX Opeanu3ayull u Gupm Kanumaiucmuieckux
u pazsusarowuxcs cmpan» [l CI1. 1987 Ne 9- Cm. 40.

s'Bn. 1990/Me 11. C. 57—62./Ipumenumensno x npomMuluLieHHbIM 00pasyam nooooHbll
axm 6vLn npunsm 20 cenmsabps 19902, (BU. 1990.MNe 12.C. 45—47).

3 Cm.: Iopsook evloauu paspewenuti Ha sxcnopm ¢ 1989—1990z00ax cosemckux
uz06pemeHuli u Opy2ux pe3yibmamos HAYYHO-MEXHUYECKOU 0essmelbHOCU, Yne.
Tocyoapcmeennvim komumemom CCCP no nayxe u mexuuxe 21 urons 19892. //
BHA. 1990.Me 5. C. 60—61.

4 BH. 1991 Ne 9—10..C. 26—51.

HUSI CEKPETHOCTH B OTHOIIEHUM Pa3pabOTOK, OTHOCAIUXCS K chepe
00OPOHBI ¥ TOCYIAPCTBEHHOM 0€3011aCHOCTH.

[lepenaua BompocoB 3apyO0eKHOTO MAaTEHTOBAHHUS W KOMMEpPUYECKOU
peanuzanuu pazpaboTOK 3a TpaHUIIEH B BEJEHUE CaMUX Pa3pabOTUMKOB U
MHBIX  TpaBoOONajaTesiel  3HAUYMTENBbHO  pacmupser  cepy  HX
UCKIIIOYUTENbHBIX MpaB. OpHako HEOOXOAMMO e€mle U yMEHHue
MOJIb30BaThCs TPEOCTaBIeHHONW cBoOOmoN. IlaTeHTOBaHHME OXBaThHIBAET
coOOl MEeNblii KOMILJIEKC Mep IO OOECIEYCHUIO IPAaBOBOM OXPaHbI
pa3paboTOK 3a rpaHUIIeH, KOTOPHIA BKIIIOYAET:

— oT00p pa3paboTOK JJIsl MaTCHTOBAHUS;
— IOATOTOBKY 3asBOK Ha BbIJa1y IIaTCHTOB,

— T0Jady 3as(BOK HA BbIIA4Yy IMMAaTEHTOB B COOTBETCTBYIOIIUE
HaTeHTHLIE BEIOMCTBA,

— BCACHUC INCPCIIUCKU C MATCHTHBIMM BEAOMCTBAMH B ITPOLECCE
IIPOBCACHUS 3KCIICPTU3EI 3a5BOK,

— BCACHUC MNEPECIIUCKU o NaTCHTHBIM criopam C
AIMUHUCTPATUBHBIMU U Cy,Z[GGHBIMI/I OpraHamu,

— IOJIYYCHHEC IIaTCHTOB,
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— OIlIaTy HIOUUIMH 3a HPUIWYCCKU 3HAYHUMBIC I[GﬁCTBHH npu
OCYIICCTBJIICHUU  ACJIONMPOM3BOACTBA IO 3adBKaM Ha ITIaTCHTBI U
IIOJIYYCHHBIM IIATCHTAM, a TAKXKC YCIYT IIaTCHTHBIX IIOBEPCHHBIX

— IDOAACPKAaHNE B CHUJIC 3asBOK Ha IMIAaTCHTHI U BBIJAHHBIX ITATCHTOB.

JUis  OCyIIECTBIIGHHS  BCEX OTHX  JCHCTBHA  HEOOXOIUMBI
CHelualbHble 3HaHMs, BIaJCHHE COOTBETCTBYyIOUIEH HHpOpMmanmen, a
WHOTJIa — W CHOCHUalbHBIA cTaryc (Hampumep, CTaTyc MHaTEHTHOTO
noBepeHHoro). Kpome toro, 3apy0exHoe maTeHTOBaHHE TPEOYeT HeMabIX
BaJIIOTHBIX CpeACcTB. Eciu B mpeskHIe BpeMeHa Bce pacxobl Opaio Ha celst
rocyJ1apcTBO, TO TeNeph WX JAOKHBI HECTH CaMHM 3asiBUTENU. B HbIHEITHUX
YCIIOBUSIX  JITaHHOE€  OOCTOSITENLCTBO  (DAKTHUECKH  3aKphIBACT  JUIS
WHIUBUAYAIbHBIX 3asBUTENCH U3 Poccur BO3MOXHOCTH 3amaTEHTOBATH
CBOIO DPa3pabOTKy 3a pyOeKOM OT CBOETO0 WMEHH. EJMHCTBEHHBIM
BBIXOJIOM JUISI HUX SBJISIETCS JIMOO yCTyNKa CBOCH pa3paboTku ¢upme,
pacrionararoiei BajgoTou, 1100 MpHUBJIEYEHUE TaKOH (PUPMBI K HECEHUIO
BaJIIOTHBIX PACXOJIOB HA MHBIX JOTOBOPHBIX YCIOBUSX.

B COOTBETCTBUU C JEUCTBYIOLLIUM 3aKOHO1ATEJIbCTBOM
MaTeHTOBaHHE  pa3pabOTOK B 3apyOEKHBIX  CTpaHaX  MOJXKET
OCYIIECTBJISTHCA 3asBUTEIIEM KaK CaMOCTOSITENIbHO, TaK U C TMOMOIIbIO
CHEIUaTU3UPOBAHHBIX TPEINPHUATHN, OKA3bIBAIONINX MATEHTHBIC YCIYTH,
WM TIATEHTHBIX MOBEPEHHBIX. BTOpol myTh OoJyiee MpEeAnoYTHTENEH, TaK
KaKk OH oOecleyuBacT HE TOJILKO 00Jjiee BBICOKOE KadyeCTBO IATEHTHBIX
MarepuaioB, HO B KOHEYHOM CUET€ U HKOHOMHUIO CHJI U CpPEJCTB
3assBUTEIICH.

Upe3BbluailHO Ba)XKHOE 3HAUEHHE HMEET BHIOOP ONTUMAIBHOM
npouenypsl nateHToBaHHA. OH OCYIIECTBISIETCS B 3aBUCUMOCTH  OT
IpEearojaraeMbIX PBIHKOB COBbITA OOBEKTOB TEXHHUKH, CPOKOB I10JIa4d
3aBOK Ha IIATEHThl, YCIOBMM NOJy4eHHUsS NATEHTOB, TpeOOBaHUMH
IIATEHTHBIX 3aKOHOJATEIbCTB CTPAaH IIATCHTOBAHMWSA, HX Y4acTUs B
MEXIYHApOAHBIX U PETHOHAIBHBIX TOTOBOpPAaX IO OXPaHE IMPOMBIIIEHHON
COOCTBEHHOCTH, HaJM4YUs HEOOXOOUMBIX BaJIOTHBIX CpPEICTB Ha
naTeHroBaHue M T. A. [laTeHTOBaHMe pa3pabOTOK B COOTBETCTBHH C
TpeOOBAaHUSAMHU HAIIMOHAJIBHBIX 3aKOHOMATENILCTB, TO €CTh MATCHTOBaHHE
[0 TPaJAMLMOHHOM TIPOLENYpEe, OCYILECTBIAETCS, KaK IIPaBHIIO, IIPH
BBISIBICHHOM IIEPCIEKTUBE PEAIM3aLUU NPOAYKTa B OTACIBbHBIX CTpaHax
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HJIM B CTPAHAX, KOTOPBIC HC SBJIAIOTCA YYaCTHUKAMU MCKAYHApPOIHBIX, B
TOM YHCJIE PETHOHAIBHBIX, COTJIAICHWA MO OXpaHE IMPOMBINUICHHON
cOOCTBEHHOCTH. JIOKYMEHTBHI, 3asBKH, HalpaBiIsieMble B KQXIYI0 U3 CTpaH
MATCHTOBAHUSA, JOJDKHBI OBITh O(OPMIIGHBI IO TpaBWJIaM, KOTOPHIC
YCTAHOBJICHBI HAIWMOHAJIbHBIM MNATCHTHBIM 3dKOHOAATCILCTBOM. CJ'IGI[YGT
YUUTBIBATh, YTO OTH TpaBWJIa B Pa3HBIX CTPaHAX HE COBIATAIOT JPYT C
Ipyrom. Pa3nuuHbIM MOXKET OBITH HE TOJIBKO COCTaB JOKYMEHTOB 3asBKH,
HO H TIOPSIOK 3allOJHCHHS COBMANAIONIMX JOKYMEHTOB, pa3HBIC
TpeOOBaHUS MOTYT MPEABABIATHCS K UX IOPUIUUECKOMY O(OPMIICHUIO U T.
n. Takum o0pa3om, 3apyOekHOE TATEHTOBAHWE IO TPATUIIMOHHOU
npoueaype TpedyeT AeTaabHOro 3HAHHS MATEHTHOTO 3aKOHOJATENbCTBA
TeX CTpaH, B KOTOPBIX UCTPAIIABACTCS OXpaHa pa3paboOTKH.

[Ipn marteHTOBaHMM U300pETEHHWI 3a TpaHUIEH MO mpolexype,
ycranoBieHHOH JloroBopom o mateHTHO# Koomneparuu (PCT), 3asBurens
MoJaeT OJHY 3asBKY (MEXIYyHapOIHYI) C yKa3aHHEM CTpaH (U3 4mcia
yuactaui; PCT), B KOTOpPBIX OH HaMepeBaeTCs IMOJYYHTh ITaTCHTHI-
3asButenu u3 Poccum oQopMIISIOT Takyro 3asBKYy Ha PYCCKOM SI3bIKE U
HarnpaBisitoT ee B IlatentHoe BemomcTBO P®D. B coorBercTBUM cO cT. 3
noroBopa PCT wmexayHapoaHas 3asBKa COCTOUT H3. 3asdBICHHUS Ha
CrHenaJbHOM OJIaHKE, OMMCAaHUs U300PETCHHS,

dbopMynbl  M300peTeHUS; YEepTEeXKeW, eCIM OHH HEOOXOIUMEI,
pedepata. MexayHapoaHas  3asBKa C  YCTaHOBJIGHHOW  J1aTOM
MEXIYHAPOAHON TOJaud HUMEeT CUJIy MpaBHIBHO O(OpPMIIEHHON
HallMOHAJIBHOM 3asBKM B KAKJIOM YKAa3aHHOM IOCYJIapCTBe, IPU 3TOM JaTa
MEXYHApPOAHOH IMOAaY paccMaTpUBAETCs Kak JaTa (PakTHUECKON Mo1aun
3asBKM B KaKJIOM YKa3aHHOM I'OCyAapCTBeE.

ITarenTHOE BemoMcTBO P®, kKoTOpoe mius 3asBurened u3 Poccum
ABJIACTCS HE TOJBKO IOJIYYalOUIMM BEIOMCTBOM, HO M MEKIYHapOJHBIM
IIOMCKOBBIM ~ OpraHoM, a  TakXe  OpPraHoM  MEeXJyHapOoAHOMH
IIPEIBAPUTEIIBHON  DKCHEPTHU3Bl, HANPABIIET  IEPBBIA  JK3EMIULIP
MEXIyHApOAHOH 3asBkM B MexayHapogHoe ©Oropo BOUC s
perucrpanMd, a Ha OCHOBE BTOPOTO  JK3EMIUIApAa  IPOBOAMT
MeXIyHapoAHbIN nouck, [Iouck mpoBOAUTCS B COOTBETCTBUM C €IUHBIMU
tpeboBanusiMu PCT ¢ 11enpio BBISIBICHUS YPOBHSI TEXHUKH T10 MPEIMETY
3asBkH. Ilo WTOram mMmomcka TOTOBUTCS OTYET, MPEICTAaBIIAIOUINN COOOH
NepevYeHb JOKYMEHTOB, KOTOPbHIE JOJKHBI OBITh INPUHATHl BO BHUMAaHHE
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IIpY  OPOBEAEHUM HKclepTusbl. OTUET O MEXAYHApOAHOM IIOUCKE
HaIpaBJISIeTCs 3asIBUTENIO, a Takke B Mexaynapoanoe 6topo BOUC. s
OKa3zaHug MNOMOIIKU 3aABUTCIAM K OTYHCTY MpUIAraroTCad pCKOMCHAAIWU,
KOTOpBIE HE UMEIOT 0053aTeIbHOr0 XapakTepa.

HOJIY‘-II/IB OTYECT (0] MCKAYHAPOOIHOM IIOUCKE, 3adABUTCIIb
CaMOCTOSITENIbHO OIICHUBAET MEPCIIEKTUBBI MOTYYEHHS MaTEHTHOW OXPaHbI
CBOCH pa3pabOTKH B yKa3aHHBIX cTpaHax. OH MOXET U3BATh CBOIO 3a5BKY,
COXPAaHUTh MOJAHHYI0 MM 3asBKy B HEHM3MEHHOM BHJI€ WJIH BHECTHU
u3MeHeHuss B (opMyny H300peTeHHss M JaTh COOTBETCTBYIOIIHE
oObsicHeHus1 coracHo mpaBuiny 46 Uucrpyknuun k PCT. B mocnegnem
Cllydyae MaTepualbl YTOYHEHHOW 3asBKM HAIIPaBJIAIOTCS 3asBUTEIEM
HerocpencTBeHHO B MexayHaponnoe Oropo BOMC B TeueHue aByX
MCCALCB C JaThl IOJTYYCHUA OTUCTA O MCIKIYHAPOJHOM MMOUCKC.

ITo oGocHOBaHHOI TMpPOCKOE 3aBUTENS MO MEXIYHAPOJAHOW 3asBKE
MOJKET OBbITh MPOBeIeHa MEKIYHAPOIHAs MpeIBapUTEIbHAs SKCIIEPTU3a, B
X0JIe KOTOPOW HCCIEAYIOTCS HOBHU3HA, HW300pETATeNIbCKUN YpPOBEHb H
MPOMBIIIJICHHAs TMPUMEHUMOCTh W300peTeHus. Pe3ynmpTaTbl 3KCHEpTH3BI
oQOpMIIIOTCS 3aKJIFOUEHUEM, KOMHH KOTOporo uepe3 MexyHapoaHoe
61opo BOUC pacceutatorcss B n30paHHBbIE 3asBUTENIEM CTpPaHbI, a TaKKe
BpYyYalOTCs caMOMY 3asBHUTENI0. B TeueHue IByX MecsIEeB 3asiBUTEIb
JOJDKEH OKOHYATEJIbHO PEIINTh, B KAKUX CTPaHaX OH JKEJIaeT IOJIy4UTh
naTeHTsl. [30paB Takue CTpaHbl, 3asABUTEIb TOTOBUT MEPEBOIbI
MEXIYHapOAHOM 3asBKH Ha SI3bIKM CTPaH MAaTEHTOBAHMS U HAIPABIAET MX
B HAallMOHAJIbHbIE TIATEHTHbIE BEJAOMCTBA COOTBETCTBYIOIIMX CTpaH.
JlanpHeliee paccMOTPEHHE 3aBOK- U BblJJaua OXPAaHHBIX JOKYMEHTOB Ha
M300peTeHus] OCYIIECTBISIOTCS B COOTBETCTBHM C  HAI[MOHAJIHHOMU
IIPOLIEAYPOU, IPUHATON B CTPAHAX [TATEHTOBAHUS.

Ucnonp3oBanne mpoueaypsl PCT cBsi3aHO C HONOJHUTEIbHBIMHU
3aTpaTaMiy 10 CPAaBHEHHUIO C TATEHTOBAHUEM I10 TPAIULIMOHHOMN MpoLeype
— YIIATOW MEXIYHAPOIHOM MOIUIMHBI B MOJIH3y MeEXIyHapOIHOTO OI0pO
BOUMC. Ona omnnauuBaeTcsd B IIBEHIIAPCKOM BaglOTE U COCTOUT U3
«OCHOBHOM TIONUIMHBI» W <IIONLIMHBI 3a YKa3aHUE», 3aBHUCALIECH OT
KOJIMYECTBA MCHPAIIMBAEMBIX HAIMOHAJIBHBIX WM  PErHOHAJBHBIX
naTeHToB. IIpu M3BATHM yKa3aHHWsS [OAHOM WM HECKOJBKHX CTpaH) B
TEYCHHE MPUOPUTETHOTO TOIa MOIUIMHBI 32 YKa3aHUE 3TUX CTpaH He OyayT
orutauynBathcsi. OCHOBHAS Ke TMOINUIMHA YIIAYMBAETCS B TEUCHHUE OJIHOTO



Tamenmnoe npaso - A.II. Cepzees 231

Mecslia € JaThl  TOJYYeHHS  MEXKIyHaponHOW  3asBku. Kpome
MEXTyHApOAHOH monuinHbl [laTeHTHOE BEIOMCTBO B3WMAeT MOIUIMHBI B
pyOisiX 3a TEepechUIKy, TOWCK, a TakKe B HEOOXOAMMBIX CIydasx 3a
MEXIYHAPOAHYIO MPEIBAPUTEIBHYIO OJKCIEPTH3y H 32 MOJATOTOBKY
MPUOPUTETHBIX JOKYMEHTOB U KOIUU JTOKYMEHTOB, INTUPYEMBIX B OTYETE
0 MEXIyHapOJAHOM TIOMCKE WM 3aKIIOYEHHH  MEXIyHapOIHOMH
MIPEIBAPUTEILHON IKCTIEPTUHI.

OnmHako HEceHWE JIOTOJIHUTENBHBIX  (PMHAHCOBBIX  PAaCXOJIOB,
CBSI3aHHBIX C MOJa4Yel MEXITYHAPOJHON 3asBKH, B OOJBIIMHCTBE CIy4yacB
SBIISICTCS.  ONPaBJaHHBIM 32 CYET JPYTrUX NPEUMYIIECTB JIaHHOU
npouenypsl. Ee wucnomp3oBaHue 1enecooOpa3Ho, K NpuUMepy, B
CIIETYIONINX CITyJasx .

a) KOrjJa HEOOXOIUMO TMOJIYUYUTh KOHBEHIIMOHHBIN MPUOPUTET M OH
MOXET OBITh COXpPaHEH TOJIbKO MOJaYei MEXTyHAPOIHOM 3asBKH;

0) korga HEOOXOIUMO MOJYYUTh OOJiee PAaHHUH HPUOPHTET TIPH
HEBO3MOKHOCTH  HCIHOJB30BAaHMS  KOHBEHIMOHHOTO  IPHOPHUTETA,
HampuMep, KOrja MpPUOPUTET IO TEepBOM 3asBKE MOTEPSH MM IepBas
3asBKa JedeKkTHa. BaXHOCTh 3aKpemyieHnss NPHOPUTETAa  MOXKET
OTIPENIENIATHCS TPEACTOSIIIUM BBITYCKOM Ha PBIHOK M3JEIHHA, B KOTOPBIX
UCTIONIb30BaHBl  PEKOMEHAYEMBbIE JUIsI TATEHTOBaHMSA  HM300peTeHwus,
NPECTOSIINUMU MYOIUKAIel WK AeMOHCTpaluuel u T. 1.,

B) npu HEOOXOIMMOCTH MIPOBEACHUS JIOTIOJTHUTEIBHBIX
UCCIIEIOBATENILCKUX ~ pabOT MO  MEPCHEeKTHBHBIM  H300pETCHHSIM,
WCIIBITAHUH, ONpeneNeHnus paboTOCIOCOOHOCTH, HSKOHOMHUYECKHX H
TEXHUYECKUX XapPaKTEPUCTHUK, BBISICHEHUSI MEPCIEKTUB UX KOMMEPUECKOM
peanu3any Ha BHEIIHEM pBIHKE U T. M. J[0 mepeBoja MexIyHapoIHOM
3asiBKM Ha HAIMOHAIIGHBIA YPOBEHB 3asBUTEIH PACIIONATraeT HOCTATOYHBIM
BPEMEHEM JJIsS TOTO, YTOOBI OMPEAEIUTD 1EIeCO00pa3HOCTh MPOIOKCHHS
MATEHTOBAHUS W300pETEHHS BO BCEX YyKa3aHHBIX MM TOCYJIapCcTBaxX WU
M3BATh MEXKTYHAPOIHYIO 3a5BKY.

IIpumenenne mnpouenypst PCT, kak mpaBwio,  sBIsSeTCS
SKOHOMHMYECKH II€JIeCOO0pa3HbIM IpU MNAaTEHTOBAHUU W300pETEHUs B
yeThlpex W Oosiee cTpaHax — ydacTHMLAX JloroBopa o maTeHTHOU
KOOIIEpaliy.
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KonBeHLmeln o0 BblAaue €BPONEHCKUX IaTEHTOB, YYaCTHUKaMU
KoTopoil sBisorcs 14 rocynapcts EBpombl, co3mana enuHas mpolenypa
BbIIaYU IIaTEHTA, JEHCTBYIOILIEIO0 HAa TEPPUTOPUU CTPaH — YHACTHUIL
KonBenmuu. Ilpm mareHTOBaHMM W300peTEHWH 3a TPaHUIEH TIO
npoueaype, npeaycMorpeHHoil KoHBeHuueld o BblJjade €BpONEHCKUX
MaTEHTOB, 3asABUTENb O(OPMIISET 3asiBKY Ha aHTJIMHCKOM, HEMEIIKOM WU
(bpaHIly3cKOM $I3bIKE W HANpaBIsIET €€ HEMOCPEJCTBEHHO B CO3JIaHHOE
rocy/apcTBaMH-y4acTHUKaMU EBporneiickoe MaTeHTHOe BeaoMCTBO (T.
MronxeH) wim B ero ¢uimman B ['aare. 3asBKa COCTaBISETCS MO €IMHBIM
IpaBUjaM M JOJDKHA COJEp)KATh. 3asBJIICHHE O BbIJAY€ E€BPONEHCKOIo
NaTeHTa, ONHMCaHUe U300peTeHus; OJMH WJIM HECKOJIBKO IyHKTOB
dbopMynbl M300peTeHus; YepTEeKH, Ha KOTOpbIE CJENaHbl CCBUIKH B
onucaHuu wim ¢opmyse nzodperenus; pedepar. 3asBka Ha eBpONEHCKUI
[IATEHT HMMEET BO BCEX TIOCYAapCTBaX-y4aCTHUKAX CHJy HPABUIBHO
o OopMIIEHHOH HAIIMOHAILHOH 3asBKH.

[To 3asBke mpoBomuTcs ¢dopMalibHas AKCIEPTH3a IS TPOBEPKHU
MPaBUJILHOCTH €€ COCTaBJCHUS, a 3aTeM eBporelckuil mouck. OTuer o
MOWCKE TEePEChUIAETC 3asBUTEII0 BMECTE C KOMUAMH BCEX LHUTHUPYEMBIX
JOKYMEHTOB. llocie mnonydeHHuss oTdeTa 3asBUTENIb MOXKET IO CBOEH
WHUIIMATHBE U3MEHUTh ONMUCAaHWE U300pEeTeHHs, er0 (POPMYITy U YEepPTEXKH.
[To xomartalicTBy 3asBUTENS IO €ro 3asiBKE IPOBOJAUTCS JKCIEPTHU3A.
[TarenT, BbBIAAHHBIA TIOCIE €€ TMPOBEACHUSA, NPEAOCTABIAECT €ro
o0amaTenio B KaKJIOM TOCyIapCTBe-YIaCTHUKE, JJiT KOTOPOTO OH BBIIAH,
T€ JK€ TIpaBa, KOTOPbIE €My TPEAOCTaBIs OBl BBIJAHHBIH B 3ITOM
rocyZapcTBe HallMOHAIbHBIM naTeHT. [103TOMy nomydeHue eBponencKkoro
MaTeHTa HE MCKJIIOYaeT BO3HMKHOBEHUHM KOJUIM3WM B CTpaHax, TJ€ OH
Oyner JedCTBOBaTh KaK HAIMOHANBHBIA MATEHT, B CHIY pPa3Iduuil
3aKOHOJATENILCTBA.

OTka3 B BbIIau€ EBPOINEHCKOro NaTEHTa JIMIIAET BO3MOXKHOCTH
MOJIyYEHUs1 OXpaHbl B YKa3aHHbIX B 3asiBKE Ha EBPOINECUCKUN MaTEHT
CTpaHaX B CBSI3M C MmyOiukamuei 3asBku. [loaToMy B psije ciaydaeB
3asiBUTENb 1O Hauboyiee KOMMEpPYECKH IEPCHEKTUBHBIM H300pETEHUsIM
WCIIpAIIMBaET JBOMHYIO 3allIUTY, MOJaBasi OJHOBPEMEHHO HAIIMOHAJIbHYIO
3a51BKY M 3asBKY Ha €BPOINEHUCKUI MATEHT C YKa3aHUEM TOM K€ CTpaHbI.

EBpomneiickuii maTeHT MOXeET OBITh MOJYYEH TaKXkKe IO MPOLEAype
PCT. [dns »Toro mnpu mojadye MEKIYHApOAHOM 3asBKM HapAdy CO
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ctpanamu — yuyacTHulaMu PCT yka3siBaeTcsi eBponelickuil nareHt. Ilpu
MIEPEBOIC MEXIYHAPOJHOM 3asBKM Ha HAIMOHAIBHYIO CTAIHI0 3asBKA
JODKHA OBITH  TepeBelieHa Ha OAWH M3 O(HIMAIBHBIX  SI3BIKOB
EBporeiickoro maTeHTHOro BEJIOMCTBA M HampasjieHa B Miouxen ([aary) ¢
IIEPEUUCIIEHUEM CTpaH — ydyacTHUL] KOHBEHIUM, B KOTOPBIX 3asBUTEIb
KeJlaeT MOJYYUTh OXpaHy U300pETeHHs Ha OCHOBE €BPOMEIICKOro MaTeHTa.

Ilogaya 3asBKM Ha €BPONEWCKUN NATEHT COIPOBOXKIAETCS YILIATON
3asBOYHOM NONUIMHBI W NOLUIMHBI 3a IOUCK. YIUlaTa 3TUX IOLUIMH
JOJKHA OBITH MPOM3BECHA B TEUEHUE OJHOTO MecsIa ¢ MOMEHTA MoAaun
3asiBKU. OcoOble MONILIMHBI B3UMAIOTCS TaKXKe 32 yKa3aHHE rocyAapcTB, B
KOTOpBIX JIOJDKHA OBITH OOecredeHa IMaTeHTHAas OXpaHa, a TaKXke 3a
npoBesieHne dKcneptu3bl. Ho mnpouemypa mnoiydeHUs: €BpPONEHCKOTO
MaTeHTa JaeT ONpEeIeNICHHbIE MPEUMYIIECTBA 3asBUTENI0 B CPABHEHHUH C
TPaJULIMOHHON MPOUEAYypOi MaTeHTOBaHMUsS. Tak, MM TOTOBUTCS OJHA
3asiBKa Ha OJIHOM fI3bIKE, KOTOpas nojaercs B [laTeHTHOE BEJOMCTBO uepes
OJIHOTO TMATEHTHOrO MOBEPEHHOro. B TO ke BpeMs MOJydYEeHHBIH MATEHT
obecrieunBaeT OXpaHy H300peTeHUs Cpa3dy B HECKOIBKHUX CTpaHax —
yuyactHurax Konsenmuu. [Ipouenypa noaydeHusi €eBponencKoro naTeHTa,
KaKk MpaBUjIO0, SKOHOMHUYECKH BBITOJIHA, KOI/JA €BPONEHCKUI MaTeHT
HCIIPAIINBAETCS HE MEHEE YEM B YETHIPE CTPAHBI.

B03MOXHOCTh MOTy4YeHUsl MATEHTOB, JEHCTBYIOIIUX HA TEPPUTOPUHU
HECKOJIbKMX TocynapcTB, Hapsiay ¢ KoHBeHIMEH O Bblgaye €BpPONEHCKUX
MaTEHTOB MpPEAOCTaBIAIOT M  HEKOTOpblE JIpyru€ pPErhOHaIbHBIC
COTJIAIICHHSI, B YAaCTHOCTH COIJIAIIEHWE O Co3JaHuu AdpuxkaHckoin
OpraHu3alliil  HMHTEJUIEKTYyalbHOH  CcOOCTBEHHOCTH,  AdpHuKaHCKON
pPErMoHAIBHON OpraHU3allK 110 OXPaHE MPOMBIIIIEHHOW COOCTBEHHOCTH U
ap. [omoxxenus u TpeOOBaHMSI TUX COTJIANICHUN B OCHOBHOM aHAJIOTUYHBI
MOJIOKEHUAM U TpeboBaHusM JloroBopa O MaTeHTHOW KoOMepauuud u
KonBeHnuu o Bbij1aue eBPONEUCKUX MAaTEHTOB.

HcrpeboBanne mnpaBoBOM OXpaHbl HM300pETEHHWN B CTpaHaX —
yuactHuiax  CorjameHuss O  B3aUMHOM  TPU3HAHUU  aBTOPCKUX
CBuzeTeNnbCTB M HWHBIX OXPaHHBIX JOKYMEHTOB Ha wu300peraress
BO3MOXXHO IJIsi M300pETEeHUH, CO3JaHHBIX B JTUX CTpaHax. B kaxmou
ctpaHe — yvacTHuile CoryaleHus JIEeUCTBYET OXpPaHHBIA JTOKYMEHT
CTpaHbl TPOUCXOKACHHUS HW300PETEHUS TONHOCTHIO WM B HEKOTOPOU
4acTU — TakK, Kak ecyii Obl OH ObLT BbIJIaH B 3TOM CTpaHE B COOTBETCTBUHU C
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HallMOHAJIBHBIM 3aKOHOAATCILCTBOM CTPAHbI—Y4YaCTHHUIIbL Cornalenus.
[IpaBa 3asBuTeneii um wu3o0peTaTeNnei, CBSI3aHHBIE C OXpPaHOH |
HUCIIOJB30BaHUEM I/I306peT€HI/I}I, OIPCACIIAIOTCA HallUOHAJIbHBIM
3aKOHOAATEIHCTBOM CTpPaHbl, B KOTOPOI HUCIIPAIIMBAETCS €0 MpU3HAHKE B
COOTBCTCTBUH C BUIOM OXPAHHOI'O JOKYMCHTA.

CornamieHue mpenycMaTpuBaeT JABE CTaIuM MOJauyd MaTepuajoB B
MaTEeHTHBIE BenOMcTBa cTpaH — ydactHun CornameHus. Brauane B
MaTEHTHOE BEJIOMCTBO COOTBETCTBYIOUIEH CTpaHbl MOJAETCS XOaTaiiCTBO
O TpPHU3HAHUM OXPAHHOTO JOKYMEHTa C COOOIICHHEM CBEICHUH O
3asBUTENIE, M300peTarensax U OOBEeKTe M300pETEeHUs MO YCTaHOBJICHHOU
CornamienueM ¢opMme, ¢ NPUIOKEHHEM KONUI MaTepHuaaoB 3asiBKH,
MOJIaHHOM B CTpaHe MPOMCXOXKJEHUsl n3odpereHus. B mocnenyromem, HO
HE IO3/IHEE JIBYX C MOJOBHUHOM JIET MOCIIE MOJAYN XOJaTalCTBa, B CTPaHy,
I7Ie UCIpPAIMBAeTCsl NpPU3HAHHE OXPAaHHOIO JIOKYMEHTa, HaIpaBiseTcs
YBEJAOMJICHHE O MPUHSATUU B CTPAHE MPOWCXOXKICHUS PEIICHUS O BbIIAYe
OXPaHHOTO JOKyMEHTa Ha M300pEeTeHHE C COOOIIEHHMEM OKOHYATEIbHBIX
CBElIEHUI O 3asBUTENE, N300peTaTeNax U 00bEeKTe N300pEeTEeHus, a TaKKe
HOMEpa U COJAEpKaHUS BBIAAHHOIO OXPAHHOTO JOKYMEHTa U ONMHUCAHMS K
Hemy. Ilomawa MarepwanoB 10  HM300pPETEHUSAM, TO  KOTOPBIM
WCIpAIlIMBaeTCsl MPHU3HAHUE OXpaHbl B BUJAE MAaTEHTa, MPOU3BOJIUTCS C
VIUIaTOM  MATEHTHBIX TOUUIMH, NPEIyCMOTPEHHBIX  HAIMOHAIBHBIM
3aKOHOAATEIHCTBOM COOTBETCTBYIOIIMX CTPaH.

Takum oOpa3om, mpaBoBas OXpaHa POCCHICKUX pa3paboOTOK 3a
pyOexoM MoOKeT ObITh oOecredeHa ITyTeM HCIOJIb30BaHUS Pa3TUIHBIX
mpoleayp mareHToBaHus. Kaxknmas w3 3TUX Mpolenyp UMEET Kak CBOHU
MPEUMYIEeCTBa, TaK M HENOCTATKH, KOTOPBIE JOJDKHBI YYHTHIBATHCS
3asABUTCIISIMU.

[Tpobnema 3apy0eKHOTO MATEHTOBAHMS TECHO CBsI3aHa C MPOOIEeMOit
YCTYIIKH IAaT€HTHBIX IPaB M BbIJAYM PA3PCIICHUM HA WCIOJIb30BaHUE
3allaTCHTOBAaHHBIX  pa3pabOTOK  HMHOCTPAHHBIM  (HU3UYECKUM U
fopuandeckuM JmnaMm. Co3manue Oojee OIaronpUsATHBIX YCIOBHHM s
peanu3ani MAaTCHTOB W 3aKJIIOYCHUS JIUIICH3HMOHHBIX COTJIAIICHUH C
MHOCTPAaHHBIMU TapTHEpaMH — OJIHA M3 BAXHBIX LEJleHd 3apyOe’KHOro
JaTeHTOBaHUs. [Iero B TOM, 4TO HAIMYKE MATCHTa 3HAYUTEIILHO YKPETUISIeT
IIo3nnn HpHOGpeTaTeJBI JIMIICH3UNU Ha PbIHKC, OGGCHG‘-II/IBEUI cMy, B
YaCTHOCTH, NPH TOJTYYCHUU HCKIIOUYUTEIHHON JIMIIEH3UH MOHOIIOJIIEHOE
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nojoxkeHne. [103ToMy NEepCHeKTHBBI peaan3aliy MaTeHTHBIX JHUICH3HH,
paBHO Kak M IIGHBl HAa HHX, KaK IPaBWJIO, BBIIIE, Ye€M TOINA, KOTAa
00BEKTOM CJICJIKH SIBJISICTCSl He3amaTeHTOBaHHas! pa3padoTKa.

[TarenTHpi  3akoH P® He  ycTaHaBiIMBaeT  KaKWUX-JIHOO
JOTIOJTHUTEIBHBIX OMPAHMYEHUM WIIM YCJIOBUN B OTHOLIEHUU 3aKJIIOUEHUS
JUIEH3UOHHBIX COTJIAIIEHUH U JTOTOBOPOB 00 YCTYIKE MAaTEHTHBIX IMpaB C
nHoctpaHiamu. CoBepIlIeHHE TaKuX JTOTOBOPOB HE TpeOyeT MOMydeHUs
paspelieHnii  Kakux-IMOO TOCYylapCTBEHHBIX OPraHoB, 4YTO OBLIO
XapakTEepHO sl MPEKHEro COBETCKOro 3akoHozaTenbcTBa. Celuac Bce
MO00HbBIE JOTOBOPHI 3aKIIOYAIOTCS B OOIIEM MHOpSIKE, YCTAHOBICHHOM
MMaTEHTHBIM 3aKOHOAATENbCTBOM Poccuiickoi denepannu.



